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“This book is indispensable for anyone interested in environmental rights. 
Boyd’s astounding in-depth research spans more than 100 countries, and 
shows what a powerful tool constitutional rights can be for advancing 
sustainability – in courtrooms, legislatures, and broader society.”

– Dr. Stewart Elgie, Professor, University of Ottawa Faculty of Law,  
   and Chair, Sustainable Prosperity

“This book is a must-read for scholars, jurists, and advocates of environ-
mental law. Professor Boyd has single-handedly brought the field of 
environmental human rights into the twenty-first century.”

– Lynda M. Collins, Centre for Environmental Law & Global  
   Sustainability, University of Ottawa 

“David R. Boyd’s thorough and carefully presented research provides a 
clear and detailed account of how environmental rights are being imple-
mented throughout the world. After an initial orientation to the philo-
sophical debates about human rights and the environment, Boyd moves 
on deftly to investigate which arguments are vindicated in practice. 
Identifying the evidence available about the practical effectiveness of 
environmental rights, he provides an invaluable assessment of develop-
ments to date as well as a guide to promising future directions of research. 
This extremely well-written book is an essential guide to environmental 
rights in theory and in practice.”

– Professor Tim Hayward, University of Edinburgh, author of  
   Constitutional Environmental Rights

boyd_final.indd   1 18/10/2011   9:18:59 PM



“A valuable study on the environmental rights revolution. The evidence 
presented in this book helps understand the powerful influence of the 
right to a healthy environment in promoting strong environmental legis-
lation, public policies, and court decisions across the world. This is the 
most complete research available for professors, judges, practitioners,  
and students interested in the origins, consequences, and future of the 
most important legal revolution for the survival of humanity.”

– Dr. Rafael González Ballar, Faculty of Law, University  
   of Costa Rica

“While the environmental rights theme is well-trodden scholarly ground, 
David Boyd eloquently frees this enquiry from the restrictive theoretical 
confines of the ivory tower by investigating the actual impact that rights 
have on environmental governance. This has not been done before in such 
a comprehensive, critical, and thorough manner. This work breaks new 
ground in terms of approach, content, scope, and methodology and is well 
worth a place on the bookshelves of anyone who takes environmental 
rights and governance seriously.” 

– Louis J. Kotzé, Professor of Law, North West University,  
   South Africa
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This book is dedicated to all of the citizens, lawyers, politicians,  

civil servants, judges, and organizations around the world who have  

contributed not only to fostering recognition of the right to a healthy  

environment in constitutions, laws, and court decisions, but also,  

more importantly, to ensuring that this vital human right is fulfilled  

through clean air, fresh water, fertile soil, and vibrant biodiversity.
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1 
Constitutions, human rights, and  
the environment: The Context

New wrongs, unimagined by our founding fathers, must generate 
new rights capable of preventing the recurrence of those wrongs.

   – Alan M. Dershowitz, Rights from Wrongs

In recent decades, three striking and related developments have taken place 
around the world – a wave of new and amended constitutions in both emer-
ging and established democracies, the human rights revolution, and growth 
in the magnitude and awareness of the global environmental crisis. This book 
examines a concept that is situated at the convergence of these three develop-
ments – the constitutional right to live in a healthy environment.
 Beginning in the 1970s, public recognition of worldwide environmental 
degradation and the inadequacy of state responses prompted constitutional 
changes and recourse to the powerful language of human rights. How wide-
spread is the environmental rights revolution in today’s world, and to what 
extent is it influencing laws, public policies, court decisions, environmental 
performance, and human well-being? While other books and articles have 
debated the philosophical pros and cons of the right to a healthy environ-
ment, this book breaks new ground in evaluating the extent and impacts of 
constitutional provisions requiring environmental protection. From Argentina 
to the Philippines, something remarkable is happening. In communities, 
legislatures, and courtrooms all around the world, a new human right is 
blossoming from seeds planted decades ago. The constitutional right to live 
in a healthy environment represents a tangible embodiment of hope, an 
aspiration that the destructive, polluting ways of the past can be replaced by 
cleaner, greener societies in the future. While no nation has yet achieved the 
holy grail of ecological sustainability, the evidence presented in this book 
indicates that constitutional protection of the environment can be a powerful 
and potentially transformative step toward that elusive goal.

......
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Constitution Making

Constitutions are where societies establish the values that are to 
guide political and social discourse for generations to come, and 
also where those values are protected by incorporating them as 
constitutional obligations or rights. 

  – Richard P. Hiskes, The Human Right to a Green Future

The first of the three broad developments contributing to the emergence of 
the constitutional right to a healthy environment is the remarkable shift 
toward constitutional democracy across the globe in the countries of Eastern 
Europe, Latin America, and Africa, and also in nations that have long trad-
itions of parliamentary democracy.1 The tragic legacies of fascism, colonialism, 
and communism contributed to this unprecedented wave of constitution 
making.2 More than half of the world’s national constitutions have been 
written since the mid-1970s, and many more have been substantially 
overhauled.3 
 A constitution represents the highest or supreme law in a nation, estab-
lishing the formal rules that direct and constrain government powers, defining 
the relationships between government institutions, and protecting individual 
rights.4 In the words of a leading constitutional scholar: “A country’s constitu-
tion is the set of fundamental principles that together describe the organiza-
tional framework of the state and the nature, the scope of, and the limitations 
on the exercise of state authority.”5 In federal nations, such as Canada or the 
United States, the constitution also allocates power and areas of legislative 
jurisdiction between the national and subnational governments. Constitutions 
trump other laws in the event of a conflict between a constitutional provision 
and another law and are generally more difficult to amend than ordinary 
laws.6 The design of a nation’s constitution can influence who gets to exercise 
power and who does not, how laws and policies are created, and who wins 
and loses in politics.7 There is also a vital normative role for constitutions, 
which express the deepest, most cherished values of a society. Thus one court 
has described a constitution as a “mirror reflecting the national soul.”8 
 Some scholars view the trend toward constitutionalism as a predominantly 
positive evolution in governance. Constitutions, and particularly rights, pro-
vide guiding principles for all branches of government in the discharging of 
their duties.9 Constitutions implement the rule of law, creating predictability 
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and security in the relationship between government and people.10 According 
to Tamanaha, “Everyone is better off, no matter where they live and who they 
are, if government officials operate within a legal framework ... in the sense 
of abiding by the legal framework and in the sense that there are limits on 
law-making power.”11

 The most common critique of constitutionalism is that the emphasis on 
rights and the empowerment of courts (through the process of judicial re-
view) undermines democracy.12 In order to ensure that governments act 
within the limits set forth in a constitution, the judicial branch is generally 
given the power to review legislation and other government actions and 
enforce individual rights. This results in a phenomenon labelled the judicial-
ization of politics, which refers to “the infusion of judicial decision-making 
and of court-like procedures into political arenas where they did not previ-
ously reside.”13 Drivers of this phenomenon include constitutional recogni-
tion of rights, a dramatic rise in recourse to courts by interest groups, the 
public perception of courts as expert and principled while politicians are 
corrupt and incompetent, and increasing judicial activism (that is, a willing-
ness on the part of judges to substitute their own policy solutions for those 
of democratically elected governments).14

 More than eighty nations have enacted constitutional reforms that transfer 
some degree of power from democratically elected institutions to judiciaries.15 
Giving courts the power to strike down legislation and administrative acts 
has been described as one of the most significant political developments in 
democratic nations in recent decades.16 As Stotzky observed: “The tidal wave 
of democratization that has spread across the globe in the past three decades 
is remarkable for its underlying dependence on the rule of law and the role 
of the courts.”17 
 According to its supporters, judicial review is a fundamental aspect of 
constitutional democracy because it provides protection for vulnerable groups 
and individuals against the potential tyranny of majority rule. Courts are 
empowered to be guardians of both human rights and the constitution itself. 
In the words of Sunstein: “Without judicial review, constitutions tend to be 
worth little more than the paper on which they are written. They become 
mere words, or public relations documents, rather than instruments which 
confer genuine rights.”18 
 On the other hand, it is a paradox of constitutional democracies that 
unelected “courts sit in judgment on the decisions made by the elected rep-
resentatives of the people.”19 Critics of judicial review argue that reliance on 
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judges tends to undermine democracy, diminish accountability, and distort 
public debate.20 Tate and Vallinder warn that the global expansion of judicial 
power is a negative development because it is “likely to weaken majoritarian 
democratic institutions and sustain the rule of privileged and unrepresenta-
tive elites, shutting out those who should be represented in a democratic state 
from effective access to policy-making processes or to effective, responsive 
administration.”21 According to Waldron, open elections and decision making 
by majority rule are more likely to safeguard democracy, human rights, and 
the rule of law than judicial review.22 
 The persuasive rebuttal from defenders of constitutional democracy is 
that judicial power can be and is used creatively, not to block democracy but 
to energize it and make it more deliberative.23 Experience in many nations 
demonstrates that this is the case. For example, Hogg and Bushell describe 
the back-and-forth process between governments and courts in Canada on 
issues of political and civil liberties and Aboriginal rights as a constructive 
dialogue.24 As well, in the majority of nations, judicial power is used in a 
relatively cautious fashion because of conservative legal cultures, respect for 
the separation of powers, and particular national circumstances, such as 
institutional weakness (e.g., lack of tenure for judges).25 
 Critics of constitutionalism also point out the failure to acknowledge 
the role of private as opposed to public power, which is viewed as a serious 
flaw in an era dominated by multinational corporations; the lack of con-
sideration accorded to other sites of constitutional law production in an era 
of globalization, when economic and trade considerations may outweigh 
constitutional commitments to public welfare; and the exaggeration of the 
instrumental capacities of rights-based constitutionalism (because law is 
subjective and litigation may produce unintended and counterproductive 
consequences).26 Hirschl argues that constitutionalization of rights is motiv-
ated not by “politicians’ genuine commitment to progressive notions of social 
justice or to an elevated vision of human rights” but rather by “attempts to 
maintain the social and political status quo and to block attempts to seriously 
challenge it through democratic politics.”27 Some researchers believe that 
constitutions are “legalistic window dressing,” extraneous to what govern-
ments do, and serve largely as public relations exercises aimed at domestic 
or international audiences to improve a nation’s image.28 
 Overall, the impacts of a particular constitution will depend on a suite 
of legal, social, cultural, economic, and political factors that vary from nation 
to nation. This book will demonstrate that in the environmental context, 
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constitutional provisions requiring environmental protection appear to pro-
vide a range of benefits, including stronger laws, enhanced public participa-
tion, and improved environmental performance.

The Rights Revolution

There is a human rights revolution, with the freedom explosion 
that is taking place all over the world.

  – Martin Luther King Jr., “Remaining Awake   
     through a Great Revolution,” Washington, DC,  
     31 March 1968

The second broad development that spurred the emergence of the right to a 
healthy environment is the rights revolution – at both the national and 
international levels. The “rights revolution” refers to the sustained, develop-
mental process that has produced new rights or expanded existing rights, 
resulting in unprecedented recognition and protection of these rights and 
extension of rights to previously “right-less” groups.29 Because of the promin-
ent role of courts in this process, the rights revolution is closely tied to con-
stitutionalism and the judicialization of politics. The rights revolution is 
attributed to a mixture of top-down and bottom-up factors. The top-down 
factors include constitutional guarantees of human rights, judicial independ-
ence, the leadership of individual judges, and government support for rights 
advocacy. The bottom-up factors that enable strategic rights advocacy include 
human rights organizations, rights advocacy lawyers, reliable funding sources, 
and rising rights consciousness and discourse in popular culture. These latter 
factors are described as the institutional support structure for advocacy and 
litigation.30 Most of the initial rights revolution scholarship focused on the 
United States.31 More recently, the concept has been applied in India, Canada, 
Great Britain, Costa Rica, and other nations.32

 Human rights recognition and protection have grown immensely since 
the Second World War.33 The proliferation of international human rights 
instruments began in 1945 with the UN Charter, which established the rules 
governing the structure and operations of the United Nations. The Charter 
explicitly sought “to reaffirm faith in fundamental human rights, in the dig-
nity and worth of the human person.”34 The entrenchment of human rights 
advanced in 1948 with the Universal Declaration of Human Rights and in 1966 
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with the International Covenant on Civil and Political Rights and the Inter
national Covenant on Economic, Social and Cultural Rights.35 Human rights have 
continued to expand in breadth and depth at the global, regional, national, 
and subnational levels.36 
 Scholars wax eloquent about the importance of human rights. McHugh 
wrote that “the most dynamic legal concept of the twentieth and twenty-first 
centuries has been the idea of rights.”37 Henkin praised human rights as “the 
idea of our time.”38 Former UN secretary-general Boutros Boutros-Ghali 
described rights as the “common language of humanity.”39 According to 
Mahoney, “The modern human rights movement has been, and continues 
to be, an astonishing moral phenomenon ... [reflecting a] remarkable de-
velopment in human consciousness.”40 
 Rights represent reasonable minimum demands upon society that are 
rooted in moral values and thus place compelling principles on the side of 
the person asserting a right.41 As Ignatieff wrote, “Rights are not just instru-
ments of the law, they are expressions of our moral identity as a people.”42 
Because rights provide recognition for society’s most cherished values, such 
as dignity, equality, and respect, the language of rights has considerable 
symbolic force and can be a source of political power. The power of rights 
discourse is demonstrated by the considerable progress achieved in some 
battles about justice, including those against racism and the oppression of 
women.43 However, one of the key messages of the modern human rights 
movement is that moral rights are not adequate and must be supplemented 
with enforceable legal rights to make them meaningful. Legal rights are said 
to empower rights holders to control the behaviour of others, and are fam-
ously described as “trumps” by Dworkin.44 Shapiro argues that “rights review 
almost always places courts on the side of the less politically powerful,” 
protecting minority interests against majority tyranny and fecklessness.45 
 Not everyone has been seduced by the siren song of the rights revolution. 
It can be argued that rights are inherently undemocratic to the extent that 
they constrain governments from enforcing the preferences of the majority 
(as discussed earlier).46 Human rights are criticized for being individualistic, 
disregarding duties to others and the interests of the broader community.47 
Despite their purported universality, the Western conception of human rights 
has been criticized as a form of cultural imperialism. Rights can be divisive 
when there are conflicts between deeply held values (as in the ongoing abor-
tion debate that pits the rights of women against the rights of the fetus).48 
Glendon called for more thought to be given to “whether a particular issue 
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is best conceptualized as a right; the relation a given right should have to 
other rights and interests; the responsibilities, if any, that should be correla-
tive with a given right; the social cost of rights; and what effects a given right 
can be expected to have on the setting of conditions for the durable protection 
of freedom and human dignity.”49 Other criticisms take aim at the processes 
used to create rights, particularly when rights are established or enlarged 
through court decisions. For example, Bork argues that creating rights through 
judicial interpretation is “heresy” because the role of judges is to interpret 
law, not make law.50

 Critics also argue that the focus on rights obscures underlying societal 
problems and their root causes. Capitalism and globalization, with their 
emphasis on free trade and market-based solutions, are accused of contribut-
ing to the erosion of human rights.51 States are responsible for respecting, 
protecting, and fulfilling human rights, but critics argue the power of states 
is declining relative to international institutions (e.g., the World Trade 
Organization) and transnational corporations. For example, Baxi questions 
whether the right to food can be reconciled with a global agribusiness industry 
dominated by a handful of large corporations.52 
 Perhaps the most trenchant critique is that the unprecedented global 
diffusion of rights on paper is not matched by global respect for rights in 
practice. Violations of human rights remain commonplace, even in wealthy 
Western nations. As Falk observes, “The achievements in human rights over 
the course of the last fifty years are extraordinary, but the obstacles to full 
realization seem as insurmountable as ever.”53 The right to a healthy environ-
ment reflects these broader debates, as the evidence provided in this book 
will demonstrate that the right has contributed to environmental progress, 
yet ecological sustainability remains a distant goal. 

The Global Environmental Crisis

Now is our last chance to get the future right.

  – Ronald Wright, A Short History of Progress 

The emergence of a global environmental crisis in the latter half of the twen-
tieth century is the third factor spurring the development of the right to a 
healthy environment. Although concerns about human impacts on Nature 
date back centuries, widespread public awareness of global environmental 
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problems emerged in the 1960s. The awakening was triggered by the publica-
tion of Rachel Carson’s Silent Spring and by a series of high-profile ecological 
disasters, including the Torrey Canyon oil spill off the coast of England, the 
so-called death of Lake Erie, and the burning of the Cuyahoga River.54 
Humans’ technological prowess, consumptive appetite, and global economy 
have made us a geological force, leading some scientists to conclude that the 
Holocene epoch has ended and we have entered the “Anthropocene.”55 There 
are close to 7 billion people living on the Earth today, with the population 
expected to reach 9 billion by the middle of this century.56 Agriculture, trans-
portation, housing, industry, consumer goods, and day-to-day human activ-
ities are placing an unprecedented level of pressure on the natural systems 
of the planet. The web of life, upon which our own future depends, is jeop-
ardized by the interrelated problems of climate change, extinction, and toxic 
pollution.57

 Climate change is among the most daunting environmental challenges 
ever confronted by humanity and may be the paramount threat to public 
health in the twenty-first century.58 The burning of fossil fuels has pushed 
levels of carbon dioxide in the atmosphere to the highest levels in at least 
650,000 years. Agriculture, deforestation, and livestock are also major con-
tributors to climate change.59 Human emissions of greenhouse gases are 
changing the climate in ways that are causing not only warmer temperatures, 
but also more frequent and intense heat waves, storms, and other extreme 
weather events; melting ice in the Arctic, Greenland, and the Antarctic; dis-
appearing glaciers, melting permafrost, rising sea levels, disruptive floods, 
acidification of the oceans, droughts, and extinctions.60 Forests are increasingly 
vulnerable to pests, disease, and wildfire, causing economic disruption and 
social dislocation in forest-dependent communities. Scientists are concerned 
that abrupt, unpredictable climate shifts could occur.61 Climate change already 
causes an estimated 150,000 deaths and 5 million illnesses per year.62 The 
World Health Organization projects a doubling of these figures by 2030.63 
Tens of millions of people may be displaced from their homes by flooding, 
spawning an unprecedented wave of environmental refugees. More than a 
billion people may face chronic water shortages as precipitation patterns 
change and water supplies stored in glaciers and snowpacks decline.
 Biological diversity – the richness of life measured at the species, eco-
system, and genetic levels – is disappearing more rapidly than at any time 
since the extinction of the dinosaurs 65 million years ago.64 Scientists estimate 
that species are going extinct at a rate that is one hundred to one thousand 
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times faster than normal and fear that the pace of extinctions will accelerate 
in the decades ahead.65 The Living Planet Index, created by several different 
institutions including the Zoological Society of London and the World 
Wildlife Fund, tracks populations of more than twenty-five hundred vertebrate 
species – mammals, birds, fish, amphibians, and reptiles – living in terrestrial, 
marine, and freshwater ecosystems. Between 1970 and 2007, the Living Planet 
Index fell 30 percent, suggesting that we are degrading natural ecosystems at 
a rate unprecedented in human history.66 The United Nations’ Millennium 
Ecosystem Assessment, a comprehensive analysis of the state of life on Earth 
prepared by more than thirteen hundred experts, concluded: “Human activity 
is putting such strain on the natural functions of the Earth that the ability of 
the planet’s ecosystems to sustain future generations can no longer be taken 
for granted.”67 At least 60 percent of the world’s natural resources and life-
supporting ecosystems are in decline. Despite the fact that oceans cover close 
to three-quarters of the Earth’s surface, marine ecosystems are among the 
most depleted on the planet. Populations of large predatory fishes – bluefin 
tuna, swordfish, and sharks – have declined by more than 90 percent.68 Some 
scientists predict that if current fishing practices continue, all commercially 
targeted fish species will suffer population collapses by 2048.69 As a result, 
the oceans will be unable to contribute to feeding a growing human popula-
tion, and marine ecosystems will suffer a severe decrease in their ability to 
resist diseases, cope with invasive species, filter pollutants, and rebound from 
stresses.70 Globally, biodiversity loss and damage to ecosystems is estimated 
to cost humanity trillions of dollars every year.71 
 Toxic industrial and agricultural chemicals now contaminate every eco-
system in the world. Humans are exposed to hundreds, if not thousands, of 
hazardous substances through air, food, water, and consumer products. Tests 
examining the blood and urine of Americans, Canadians, and Europeans 
find heavy metals, pesticides, flame retardants, stain repellants, and PCBs.72 
Even the umbilical cord blood of newborn infants in the United States con-
tains over two hundred industrial chemicals.73 These findings illustrate the 
fundamental connection between humans and the environment. Total re-
leases of toxic chemicals into the environment by large industries in the 
United States and Canada alone are measured in the tens of billions of 
kilograms annually.74 Agricultural runoff, urban runoff, small and medium-
sized businesses, and motor vehicles release billions of additional kilograms 
of toxic substances. Exposure to these environmental hazards is a major 
cause of death and disease. According to the World Health Organization, 
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approximately one-quarter of the burden of disease globally is attributable 
to environmental factors.75 Exposure to environmental contaminants can 
cause cancer; increase the risk of birth defects; damage the respiratory, 
cardiovascular, reproductive, hormonal, immune, and nervous systems; and 
contribute to Parkinson’s, Alzheimer’s, and other neurodegenerative dis-
eases.76 Children are particularly vulnerable.77

 Society has responded to the global environmental crisis with initiatives 
at every scale, from the global to the local. There has been an explosion of 
bilateral, regional, and global treaties on environmental subjects in the past 
three decades, with more than one thousand such agreements now in force 
around the world.78 International environmental conventions cover all of 
the environmental issues facing humanity, including, inter alia, climate 
change, ozone depletion, destruction of marine ecosystems, loss of biodivers-
ity, air and water pollution, trade in hazardous substances, trade in endan-
gered species, and persistent organic pollutants. At the national and 
subnational levels, new institutions have been created and countless laws, 
regulations, standards, and policies enacted. Among these myriad responses 
are international instruments and national constitutions that recognize the 
right to live in a healthy environment. 

The Right to a Healthy Environment
If, as many scholars assert, human rights trace their roots to specific historical 
wrongs, then it is understandable that the right to a healthy environment is 
not found in pioneering human rights instruments such as the Universal 
Declaration of Human Rights (1948), the International Covenant on Civil and 
Political Rights (1966), or the International Covenant on Economic, Social, and 
Cultural Rights (1966). Society’s awareness of the magnitude, pace, and adverse 
consequences of environmental degradation was not sufficiently advanced 
during the era when these agreements were drafted and negotiated to warrant 
the inclusion of environmental concerns.79

 The first written suggestion that there should be a specific human right 
to a healthy environment came from Rachel Carson in 1962: 

If the Bill of Rights contains no guarantees that a citizen shall be 
secure against lethal poisons distributed either by private individuals 
or by public officials, it is surely only because our forefathers, despite 
their considerable wisdom and foresight, could conceive of no such 
problem.80 
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Similarly, in her final public speech before dying of cancer, Carson testified 
before President Kennedy’s Scientific Advisory Committee, urging it to 
consider

a much neglected problem, that of the right of the citizen to be secure 
in his own home against the intrusion of poisons applied by other 
persons. I speak not as a lawyer but as a biologist and as a human 
being, but I strongly feel that this is or ought to be one of the basic 
human rights.81 

 In 1972, the first global eco-summit resulted in the pioneering Stockholm 
Declaration, which formally recognized the right to a healthy environment 
and the accompanying responsibility (although the agreement is not legally 
binding): 

Principle 1
Man has the fundamental right to freedom, equality and adequate 
conditions of life, in an environment of a quality that permits a life 
of dignity and well-being, and he bears a solemn responsibility to 
protect and improve the environment for present and future 
generations.

Principle 2
The natural resources of the earth including the air, water, land, flora 
and fauna and especially representative samples of natural ecosystems 
must be safeguarded for the benefit of present and future generations 
through careful planning or management, as appropriate.82 

 While international law plays an important normative role, this book 
focuses on the right to a healthy environment at the national level, where 
human rights are largely implemented and enforced. As Hiskes observes, 
“Any human right, environmental or otherwise, is always operative mainly 
at the national level in the legal sense, even if morally or politically the lan-
guage used to characterize it is more universal or at least global in scope.”83 
 Almost forty years after the Stockholm Declaration, there is an ongoing 
debate about the right to a healthy environment – its philosophical under-
pinnings, moral and legal validity, parameters, and potential utility.84 
Supporters argue that the potential benefits of constitutionalizing the right 
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to a healthy environment include the enactment and enforcement of stronger 
and more comprehensive environmental laws; a level playing field vis-à-vis 
other rights; greater government and corporate accountability; protection of 
vulnerable groups who currently shoulder a disproportionate burden of 
environmental harms; and increased citizen participation in decisions and 
actions to protect the environment.85 Conversely, a vocal minority argues 
that any prospective advantages are outweighed by problems such as low 
likelihood of effectiveness; negative implications for democracy; the vague 
articulation of the right; the excessive focus on individuals; adverse effects 
on other rights; anthropocentrism; and the creation of false hopes.86 
 To date, however, there is a noteworthy absence of empirical evidence 
about whether and to what extent the constitutional right to a healthy 
environment is in fact realizing these anticipated effects, either positive or 
negative. Hayward, in one of the leading texts on this subject, discounts the 
possibility of conducting such an assessment because of methodological 
difficulties.87 Shelton, another leading scholar in the field of environmental 
rights, writes that constitutional environmental rights “probably halted 
some environmental deterioration in some countries, although empirical 
studies are lacking and causality is difficult to demonstrate.”88 These eviden-
tiary challenges are not new but are part of a broader discourse about the 
consequences – both theoretical and real – of law, constitutions, and public 
policy.

Do Constitutional Rights Matter?
There is a longstanding debate about whether, and to what extent, constitu-
tional rights matter.89 As Congleton asks, “Are constitutions simply symbols 
of the political time at which they were adopted, or do they systematically 
affect the course of public policy?”90 Proponents of constitutional rights argue 
that laws will become stronger, institutions and norms will evolve, and courts 
will defend the rights of citizens.91 There is an implicit faith that constitutions, 
in tandem with legal systems, will ensure the protection and fulfillment of 
rights.92 This faith has come under attack from critics claiming that context 
is as important as, or more important than, the words on paper, and that 
on-the-ground results provide an indictment of the failure of constitutional 
rights to live up to their promises.93

 Ignatieff argues that the acid test of the worth of constitutional and 
international human rights is whether they improve peoples’ lives.94 This is 
a compelling argument, for otherwise, rights may be mere paper tigers and 
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their constitutional recognition nothing more than “cheap talk.”95 Paper tigers 
and cheap talk could result from the absence of the rule of law; competing 
social and economic priorities; a lack of resources for implementation and 
enforcement; or other social, legal, and cultural factors. For example, the 
constitutions of many communist nations and dictatorships often included 
extensive lists of human rights that were honoured in the breach, including 
the right to a healthy environment.96 Article 67 of the Constitution of the 
Democratic People’s Republic of Korea guarantees its citizens free speech; 
freedom of the press; freedom of assembly, demonstration, and association; 
and the right to form democratic political parties. None of these rights exist 
in any real sense in North Korea, underlining the fact that the impact of 
constitutional environmental provisions will depend on the specific culture 
and politics of an individual nation, institutional factors, the distribution of 
power between various polities, and the presence and resources of advocacy 
groups.97 
 The extent to which constitutions matter can be evaluated by either the 
instrumental or the constitutive approach.98 The instrumental approach 
examines measurable or quantifiable effects and outcomes. For example, did 
the US Supreme Court decision in Brown v. Board of Education, striking down 
the practice of providing separate schools for black and white children, change 
the social, educational, and economic status of African Americans in concrete 
ways?99 In contrast, the constitutive approach characterizes law as having a 
more pervasive (but more difficult to measure) impact on society through 
deeper channels, affecting fundamental beliefs, institutions, behaviour, and 
the legitimacy of authority. Did Brown v. Board of Education change American 
values regarding racism and equality? The constitutive approach suggests that 
law plays an influential role in shaping politics, economics, and culture. 
Another way of categorizing the effects of constitutions is by separating legal 
and extra-legal effects. Legal effects include influencing legislation, public 
policy, and court decisions, while extra-legal effects include the evolution of 
public opinion, attitudes, values, and behaviour. This book considers both 
the legal and extra-legal effects of constitutional provisions requiring environ-
mental protection, but emphasizes the former.
 The question of whether constitutions matter has been asked, and at 
least partially answered, in many different contexts, including Aboriginal 
rights,100 economic effects,101 civil and political rights,102 the right to health,103 
and other social and economic rights.104 Arthurs and Arnold assessed the 
impact of the Canadian Charter of Rights and Freedoms some two decades after 
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that document revolutionized the Canadian legal landscape and found little 
evidence of positive effects on the status of women, the income gap between 
rich and poor, or the socio-economic status of Aboriginal people.105 Hirschl 
examined the impact of constitutionalization of rights in Canada, Israel, New 
Zealand, and South Africa on the status of historically disenfranchised groups, 
finding little improvement in access to education, basic housing, health care, 
employment, and distribution of wealth.106 In contrast, Carlson concluded 
that positive transformative changes have occurred in the recognition and 
protection of Aboriginal rights because of the recognition of those rights in 
Canada’s 1982 constitution.107 Montenegro identified a negative correlation 
between the length of a nation’s constitution and per capita income.108 De 
Vanssay and Spindler found that political rights have no significant effect on 
economic growth and economic wealth, whereas economic freedom (a con-
cept that includes protection of property rights) and freedom of contract do 
have a significant positive effect.109 Political scientists have examined the 
effects of constitutions and particular types of civil and political rights as they 
attempt to discern the influence of institutions on a wide range of outcomes, 
including environmental protection.110 Several scholars have reported that 
protection for civil and political rights is positively correlated with environ-
mental quality.111 Kinney and Clark found no correlation between the strength 
of constitutional commitments to protect health and average per capita gov-
ernment expenditures on health care.112 
 Remarkably, none of this literature has been referred to in the ongoing 
debate about the right to a healthy environment, which continues to be 
characterized by theoretical rather than empirical observations. In this book, 
I will harness the approaches and insights of these scholars in an attempt to 
overcome the challenges inherent in assessing the effects of constitutional-
izing the right to a healthy environment. 

Overview 
The question at the heart of this book is: Do environmental provisions in 
constitutions – in particular, the right to live in a healthy environment – 
matter? Do they have observable legal and extra-legal effects that contribute 
to improved environmental protection and reduced risks to human health? 
Part 1 examines the emergence and evolution of the right to a healthy environ-
ment at both the national and international levels. Chapter 2 reviews the 
debates about the nature and scope of the right to a healthy environment as 
well as the theoretical advantages and disadvantages of constitutional recogni-
tion of this right. Chapter 3 examines the extent to which the constitutions 
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of the 193 member states of the United Nations address environmental issues 
by asking the following questions:

• How many national constitutions incorporate provisions related to 
environmental protection? 

• How many constitutions explicitly recognize that individuals have a right 
to a healthy environment?

• What other types of environmental protection provisions are found?
• When were these constitutional provisions enacted?
• Are there limits imposed on the right to a healthy environment? Are these 

limits similar to, or different from, limits on other constitutional rights?
• Are the environmental protection provisions enshrined in national con-

stitutions enforceable, at least on paper?

Chapter 4 offers an overview of the evolution of the right to a healthy en-
vironment at the international level. Increasing recognition of this right at 
the global and regional levels influences national constitutions, legislation, 
and jurisprudence.113 For example, the Stockholm Declaration is often cited as 
an inspiration by nations that have included environmental rights and re-
sponsibilities in their constitutions.114 Developments at the national level, 
in turn, influence the development of the right to a healthy environment 
internationally.
 Part 2 explores the legal consequences of environmental provisions in 
constitutions, with an emphasis on the right to a healthy environment. 
Chapter 5 outlines an analytical framework for assessing the impacts of con-
stitutional environmental provisions on legislation and court decisions. 
Chapters 6 to 10 assess the extent of the constitutional right’s influence 
through a comprehensive examination of environmental laws and court deci-
sions in one hundred nations in Latin America and the Caribbean, Africa, 
Asia, Eastern Europe, and Western Europe. These chapters also examine the 
factors responsible for variations in the extent of the rights revolution both 
within and among the five regions. 
 Part 3 evaluates the experiences of nations that have entrenched environ-
mental protection in their constitutions. Chapter 11 assesses the extent to 
which the anticipated advantages and disadvantages of the constitutional 
right to a healthy environment are being borne out in practice. Chapter 12 
presents an empirical comparison of the environmental performance of na-
tions with and without constitutional provisions related to environmental 
protection. The data sets used in this comparison include the following:
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• size of per capita ecological footprints for 150 nations
• rankings of environmental performance among the nations of the Organi-

sation for Economic Co-operation and Development, published by re-
searchers at Simon Fraser University

• rankings of environmental performance among seventeen wealthy in-
dustrialized nations, published by the Conference Board of Canada

• ratification of five major international environmental agreements
• progress in reducing greenhouse gas emissions
• trends in reducing sulphur dioxide emissions
• trends in reducing nitrogen oxide emissions.

Chapter 13 summarizes the results of the research, synthesizes the major 
conclusions, and offers suggestions for future research on constitutional 
environmental rights.

Conclusion
The right to live in a healthy environment continues to generate extensive 
interest at the national, regional, and international levels. Ecuador made 
headlines around the world in 2008 for adopting a new constitution that 
grants legal rights directly to Nature.115 New constitutions incorporating ex-
tensive environmental provisions were enacted in Bhutan, Ecuador, the 
Maldives, and Turkmenistan in 2008; Bolivia in 2009; Kenya and the 
Dominican Republic in 2010; and Jamaica, Morocco, and South Sudan in 
2011. Iceland’s new constitution, pending parliamentary approval and pos-
sibly a public referendum, also includes strong environmental language. In 
the United Kingdom, a joint committee of the House of Commons and the 
House of Lords recently recommended that the right to a healthy environ-
ment be included in a proposed UK Bill of Rights.116 In 2008, the president 
of the Parliamentary Assembly of the Council of Europe stated: “One of the 
objectives I have set myself during my term of office is the integration of 
the right to a healthy environment into the European Convention on Human 
Rights.”117 The president of the Maldives called for immediate negotiations 
on a comprehensive environmental rights agreement as a key element in 
addressing the threat to human rights posed by climate change.118 In 2011, 
the UN General Assembly began debating a proposed Universal Declaration 
of the Rights of Mother Earth.
 In light of these ongoing developments, it is essential to move beyond 
philosophical debates about human rights and the environment. The time 
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has come to begin the difficult process of evaluating the effectiveness of the 
right to a healthy environment, not through rose-coloured glasses but through 
an even-handed assessment of factual evidence. The conclusions will be 
relevant not only for nations that are engaged in implementing constitutional 
environmental provisions, but also for nations whose constitutions do not 
yet recognize the fundamental importance of protecting the environment. 
The results of this research will also contribute to the broader debates about 
whether law matters, whether constitutions matter, and whether rights are 
an effective tool in promoting social change.119 As the world struggles to fulfill 
its aspirations to protect both human rights and the environment, efforts and 
resources must be re-directed toward the most effective, efficient, and equit-
able means of achieving these vital and intimately intertwined goals. 
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The right to a healthy environment: 
framing the issues

As the Cold War ended two great secular religions have come to 
grip the world: environmentalism and human rights. 

  – Martin Shapiro, “Judicial Review in Developed   
     Democracies”

The concept of a human right to a healthy environment has been debated 
extensively since human rights and environmental concerns converged in the 
early 1970s. Does the right to a healthy environment possess the attributes of 
a universal human right? How does it fit with established civil, political, eco-
nomic, social, and cultural rights? What is the scope and nature of the right? 
Is it an individual and/or a collective right? Is it a moral and/or a legal right? 
Is it a negative (liberty) or a positive (welfare) right? Should the focus be on 
a substantive environmental right or a set of procedural environmental rights? 
 This chapter will survey and engage in these ongoing debates because they 
play a critical role in shaping the justification for, and potential content of, 
the right to a healthy environment. However, the focus of this book is on the 
practical consequences of constitutional recognition of the right to a healthy 
environment, which raises additional questions. What kind of legal and extra-
legal benefits does a constitutional right to a healthy environment promise? 
What are the potential disadvantages? These prospective pros and cons will 
also be surveyed in this chapter, while subsequent chapters will provide insights 
into whether and to what extent such predictions are borne out in practice.

Human Rights and the Environment: Ongoing Debates 

Is the Right to a Healthy Environment a Human Right?
There are many definitions of human rights. Cranston wrote that a human 
right is usually defined as “a universal moral right, something which all men 

......
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everywhere at all times ought to have, something of which no one may be 
deprived without a grave affront to justice, something which is owing to every 
human being simply because he is human.”1 A more recent definition is 
provided by Cullet, who states that “all human rights represent universal 
claims necessary to ensure that every person can enjoy a decent quality of life 
– part of the core moral codes common to all societies.”2 These definitions 
share three elements. First, human rights are universal, meaning that they are 
both widely agreed upon and held by everyone. Universal applicability is 
subject to the caveat that the precise interpretation or form of these rights 
can vary significantly according to local social, economic, cultural, political, 
and environmental conditions. Second, human rights have a moral basis, 
indicating that these rights exist whether or not a particular nation, govern-
ment, or legal system recognizes them. Third, the basic intent of rights is to 
ensure the dignity of all human beings. 
 Does the right to a healthy environment meet these three requirements? 
The majority of scholars answer this question in the affirmative.3 Hayward 
asserts that, “as a moral proposition, the claim that all human beings have 
the fundamental right to an environment adequate for their health and well-
being is ... unimpeachable.”4 Shue writes that “unpolluted air, unpolluted 
water, [and] adequate food” are among the basic human rights.5 According 
to Birnie and Boyle, constitutional recognition of the right to a healthy en-
vironment “would recognize the vital character of the environment as a basic 
condition of life, indispensable to the promotion of human dignity and 
welfare, and to the fulfillment of other rights.”6 Only a handful of experts 
have reservations on this point. Miller writes that “clean air, like other 
wel fare aspirations, is best understood as a goal” rather than a right.7 Similarly, 
Robertson and Merrills argue that “if one wishes to see some objective 
achieved – a clean and healthy environment, for example – it is tempting to 
say that this is a right to which we are all entitled. But it is not a good idea 
to take wishes for reality.”8 On balance, it seems inaccurate to describe a 
healthy environment as a mere goal or objective, given the vital importance 
of clean air, fresh water, fertile soil, and ecosystem services to human health, 
well-being, and dignity. The right to a healthy environment possesses the 
essential characteristics of all human rights.

Three Generations of Human Rights

Some scholars argue that there are three categories, or generations, of human 
rights. The first generation of rights is the basic civil and political rights, 
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including the right to life, freedom of speech, the right to vote, etc. These 
rights are recognized in the International Covenant on Civil and Political Rights 
and are enshrined in almost all national constitutions.9 The second genera-
tion of rights includes social, economic, and cultural rights, such as the right 
to health and the right to education. These rights are recognized in the 
International Covenant on Economic, Social and Cultural Rights but are not as 
widely entrenched in national constitutions as political and civil rights.10 
The third generation of rights – also called collective or solidarity rights – 
includes the rights to peace, development, and a healthy environment.11 
Third-generation rights are described as “one of the responses of the inter-
national community to changing circumstances and needs.”12 The suggestion 
that there are three generations of rights is controversial, and no global 
human rights treaty recognizes third-generation rights in the same way that 
the two International Covenants enshrine civil, political, economic, social, and 
cultural rights.
 Ultimately, the distinction between different “generations” of human 
rights may not be helpful, or even valid. A more integrated approach, advo-
cated by many scholars, views all human rights as indivisible, interrelated, 
interdependent, and not subject to a hierarchical classification.13 The United 
Nations’ Vienna Declaration on Human Rights of 1993 supports this perspec-
tive, stating that “the international community must treat human rights 
globally in a fair and equal manner, on the same footing, and with the same 
emphasis.”14 

Legal versus Moral Rights 
In the field of human rights, there is a crucial difference between moral rights 
and legal rights. Moral rights are possessed by individuals simply by virtue 
of being human. These rights are universal, inalienable, and permanent, 
persisting even in emergencies and wars. While states ought to recognize and 
respect moral rights, they cannot grant them or take them away. Legal or 
positive law rights, in contrast, include only those rights that are formally 
recognized by the state or another level of government. Legal rights are granted 
by the state and, in theory, can be taken away by the state. Governments have 
four obligations that flow from legally recognized human rights:

• to avoid violating people’s rights
• to prevent others from violating people’s rights
• to assist people whose rights are being or have been violated
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• to maintain effective institutions for ensuring rights are enjoyed and 
fulfilled.15 

As noted earlier, most scholars agree that the right to a healthy environment 
meets the conditions to qualify as a moral right, providing a strong rationale 
for granting it constitutional protection.

Positive and Negative Rights
Another distinction frequently encountered in human rights discourse in-
volves negative (liberty) versus positive (welfare) rights. In theory, civil and 
political rights such as free speech, freedom of religion, and freedom of as-
sembly are negative rights that prohibit state interference or coercion. 
Economic, social, and cultural rights, in contrast, are viewed as positive rights, 
which place a duty on the state to take action (and expend resources) in order 
to ensure that the right is fulfilled. Examples include government programs 
to provide health care, education, or housing.
 A controversial aspect of this categorization involves the difference be-
tween immediate and progressive implementation of rights. Civil and political 
rights are to be recognized and protected immediately. As stated in the 
International Covenant on Civil and Political Rights:

Article 2(2) Where not already provided for by existing legislative 
or other measures, each State Party to the present Covenant under-
takes to take the necessary steps, in accordance with its constitutional 
processes and with the provisions of the present Covenant, to adopt 
such laws or other measures as may be necessary to give effect to the 
rights recognized in the present Covenant.

 The overwhelming majority of nations in the world have recognized the 
fundamental nature of civil and political rights by enshrining them in their 
constitutions. In contrast, economic, social, and cultural rights were initially 
conceived as subject to progressive realization, meaning that states are not 
obligated to achieve them immediately but must strive to fulfill them over 
time as they acquire the necessary resources and expertise. Article 2(1) of the 
International Covenant on Economic, Social and Cultural Rights states: 

Each State Party to the present Covenant undertakes to take steps, 
individually and through international assistance and co-operation, 
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especially economic and technical, to the maximum of its available 
resources, with a view to achieving progressively the full realization 
of the rights recognized in the present Covenant by all appropriate 
means, including particularly the adoption of legislative 
measures.

Despite the clear reference to progressive implementation, the UN Committee 
on Economic, Social and Cultural Rights takes the position that many of the 
covenant’s provisions can be immediately implemented.16 However, as 
Hayward observes, “There are clearly limits to the usefulness of seeking to 
hold states to obligations which it is materially beyond their capacity to 
fulfill.”17 
 One of the major implications of this distinction is that while civil and 
political rights became enforceable in courts of law, economic, social, and 
cultural rights were widely held to be unenforceable. Some experts have ex-
tended this line of thinking to suggest that the right to a healthy environment 
is not enforceable.18 However, the notion that economic, social, and cultural 
rights are not justiciable has been eroded by court decisions in many coun-
tries.19 A study of the right to food, conducted by the United Nations’ Food 
and Agriculture Organization, concluded that “the distinction between the 
types of human rights is gradually dissolving.”20 According to Fredman, 
“Positive duties arising from human rights can no longer be ignored, or hid-
den behind artificial distinctions between different categories of rights.”21 It 
is now widely recognized that extensive and expensive state investments may 
be required in order to protect civil and political rights, as demonstrated by 
the costs of policing, prisons, and the judicial system.22 There is a new Optional 
Protocol to the International Covenant on Economic, Social and Cultural Rights 
that establishes mechanisms for pursuing individual complaints and inquir-
ies, further narrowing the gap.23 
 The right to a healthy environment appears to embody both negative 
and positive aspects. There is a negative right to be free from exposure to toxic 
substances produced by the state or by state-sanctioned activities. There is a 
positive right to clean air, safe water, and healthy ecosystems, which may 
require an extensive system of regulation, implementation, and enforcement 
as well as remediation efforts in polluted areas. Thus the right to a healthy 
environment illustrates that the distinction between positive and negative 
rights is increasingly outdated.
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Individual versus Collective Rights
As noted earlier, the rights to a healthy environment, peace, and development 
are sometimes described as collective rights. This categorization has created 
conceptual difficulties, because individuals, rather than groups, have trad-
itionally been the focus of human rights.24 
 In national constitutions and international agreements, the right to a 
healthy environment is generally formulated and understood as an individual 
right. However, there are exceptions. Several national constitutions include 
the right to a healthy environment in chapters devoted to collective rights.25 
Most of the environmental cases brought to the Inter-American Court and 
the Inter-American Commission on Human Rights have dealt with the com-
munal rights of indigenous people.26 The African Charter on Human and Peoples’ 
Rights expresses the right to a healthy environment in the following terms: 
“All peoples shall have the right to a general satisfactory environment favour-
able to their development.”27 Once again, the right to a healthy environment 
appears to transcend the conventional binary classification of human rights, 
as it has both individual and collective aspects.28

Substantive versus Procedural Rights
Another ongoing debate revolves around whether the right to a healthy en-
vironment should be substantive – entitling individuals to a certain level of 
environmental quality – or procedural, ensuring access to information, 
participation in decision making, and access to justice when one’s right is 
violated. 
 Substantive environmental rights provide an assurance to all persons 
that they can enjoy environmental conditions that meet certain minimum 
requirements – clean air, safe water, and a level of environmental quality 
that does not jeopardize their health or well-being. Substantive rights create 
a corresponding obligation on the government to both refrain from taking 
or authorizing actions that impair citizens’ right to a healthy environment 
and, where necessary, to take positive actions to ensure or safeguard citizens’ 
right to environmental quality. What is not clear with respect to substantive 
environmental rights is precisely what level of environmental quality is to 
be protected or what constitutes a violation of the right. This will depend, in 
part, on the specific language of the right, as enacted in a constitution and/
or legislation. It will also depend on the economic, ecological, social, and 
political circumstances of a particular nation. The content of a substantive 
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environmental right will evolve over time, and just as other human rights 
vary in content from nation to nation, so will environmental rights. For ex-
ample, the right to life is perhaps the most basic and universally embraced 
of all human rights, yet it has very different meanings in different nations. 
Some nations whose constitutions recognize the right to life continue to al-
low capital punishment, while others prohibit this practice. A substantive 
environmental right could provide the right not to have one’s health harmed 
or endangered by pollution; the right to a reasonable level of environmental 
quality (effectively protecting the environment as well as human health); the 
right to have one’s private property protected from environmental damage 
caused by others; and the right of the environment to be protected for its 
own sake.29 A substantive environmental right would likely have the corollary 
benefit of enhancing existing procedural rights or creating new ones. 
 Procedural rights related to the environment include access to informa-
tion, the right to participate in decision making, and access to justice. These 
rights have deep roots in human rights instruments, although not specifically 
in the environmental context. The Universal Declaration of Human Rights and 
the International Covenant on Civil and Political Rights guarantee access to in-
formation, the right to participate in decision making, and the right to effective 
remedies.30 In some nations, procedural rights already exist to some degree 
as a result of freedom of information legislation and policies and programs 
that promote citizen involvement in decision making, and through the gradual 
loosening of standing rules that had previously limited access to judicial and 
administrative appeal processes.31

 In the environmental context, procedural rights are essential comple-
ments to substantive rights because they provide the tools to ensure that the 
latter are fulfilled. Procedural rights are practical and enforceable, enabling 
citizens and groups to contribute actively to the protection of their environ-
ment.32 According to some scholars, “procedural rights promote the transpar-
ency, participation, and accountability that form the cornerstones of 
environmental governance.”33 Eckersley has suggested that procedural rights 
“facilitate the practice of ecological citizenship,” which could help address 
the pervasive implementation deficit that plagues environmental law in 
Canada, the United States, and around the world.34 
 Douglas-Scott argues that because of the extensive challenges facing the 
implementation and enforcement of substantive environmental rights, a 
focus on procedural rights might be more effective, since these rights encour-
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age participatory democracy.35 Fitzmaurice and Marshall go one step further, 
suggesting that “a procedural environmental right is a more effective and 
flexible tool in achieving environmental justice than a substantive right, which 
... is to a large extent only a policy statement.”36 
 Despite their positive attributes, procedural environmental rights are 
necessary but not sufficient to address environmental problems. On their 
own, procedural rights are less stringent and less demanding, as they provide 
no guarantee of a specific substantive outcome. According to Hayward, 
“Procedural rights alone do too little to counterbalance the prevailing pre-
sumptions in favour of development and economic interests.”37 Similarly, 
Anderson concludes, “Procedures alone cannot guarantee environmental 
protection.”38 

The Promise of a Constitutional Right to a Healthy Environment
Beyond the debates about the place of the right to a healthy environment in 
the catalog of human rights, there are also ongoing arguments about the 
advisability of entrenching this right in national constitutions. To date, these 
arguments have taken place largely in the theoretical or philosophical realm. 
In his book Constitutional Environmental Rights, Hayward argues – based on 
moral and philosophical principles – that “any state which is constitutionally 
committed to the implementation and protection of human rights ought to 
constitutionalize a right to an adequate environment.”39 Hayward’s logic has 
three parts. First, he suggests that all fundamental human rights should be 
protected by constitutions, which represent the highest form of law and 
provide the greatest assurance of adequate enforcement. Second, he makes 
the case that environmental rights meet all of the various tests for achieving 
the status of a fundamental human right (significant moral importance, 
universal, practicable, etc.). Third, it follows logically from his first two con-
clusions that the right to a healthy environment should be granted constitu-
tional protection. 
 However, Hayward cautions “against supposing that the issue of effect-
iveness of a constitutional environmental right can be settled one way or the 
other by means of purely theoretical argument.”40 The purpose of this book 
is to take the next step, going beyond purely theoretical argument to begin 
garnering and evaluating empirical evidence to determine whether the as-
serted advantages and disadvantages of constitutional recognition for the 
right to a healthy environment are borne out in practice. 
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 The paramount objectives of constitutional recognition of the right to 
a healthy environment are to reduce the level of harm being inflicted on 
humans and the Earth and to redistribute inequitable allocations of environ-
mental harms. It is important to recognize that while much of the literature 
on the right to a healthy environment focuses on judicial enforcement of the 
right, litigation is merely a means to an end. The aim of a constitutional right 
to a healthy environment is to ensure the enjoyment and protection of the 
right, not to foster litigation.
 The constitutional right to a healthy environment may result in or con-
tribute to a broad range of legal and extra-legal outcomes that will advance 
environmental protection by

• providing an impetus for stronger environmental legislation
• bolstering the implementation and enforcement of existing environ-

mental laws and policies
• offering a safety net by filling gaps in environmental legislation
• protecting environmental laws and regulations from rollbacks under 

future governments
• enabling a better balance with competing economic and social rights by 

ensuring a level playing field
• increasing accountability
• strengthening democracy by promoting greater citizen participation in 

decisions and actions to protect the environment, in part by enhancing 
rights of access to information, participation in decision making, and 
justice

• protecting vulnerable populations, including future generations, from 
environmentally destructive acts of the majority 

• educating citizens, judges, politicians, and public servants about the 
urgent importance of environmental protection.

Each of these prospective advantages is described in detail below. The extent 
to which these positive outcomes are being realized in practice will be as-
sessed in Chapters 6 to 12.

Provide an Impetus for Stronger Environmental Laws
Constitutional protection of a right offers the strongest possible form of legal 
protection because a constitution is the “fundamental and paramount law 
of the nation.”41 A basic principle of constitutional law is that all legislation, 
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regulation, and government policy must be consistent with the constitution 
or risk being struck down by the judiciary. For example, the Canadian con-
stitution states that “any law that is inconsistent with the provisions of the 
Constitution is, to the extent of the inconsistency, of no force or effect.”42 
Lawmakers and government decision makers must always consider the im-
plications of their actions on constitutionally protected rights.43 Thus, con-
stitutional recognition of the right to a healthy environment could have an 
integrating effect, putting environmental concerns on the agenda throughout 
government rather than in one or two isolated and often weak departments. 
In many nations, entrenchment of a constitutional right to a healthy environ-
ment would require the enactment of stronger environmental laws in order 
to protect and fulfill the right. Stevenson anticipates that constitutional rec-
ognition of the right to a healthy environment would cause environmental 
laws to improve “to a state in which they no longer flatter to deceive but 
justify the high hopes and claims of the draftsmen and legislators.”44 

Improve Enforcement of Environmental Laws
Constitutional rights are accompanied by an obligation upon the state to 
respect, protect, and, in some circumstances, take proactive steps to fulfill the 
right.45 In theory, constitutional recognition of the right to a healthy environ-
ment should ensure that governments establish and adequately resource a 
system for implementing, monitoring compliance with, and enforcing en-
vironmental laws and regulations. In many nations, both South and North, 
there is a longstanding history of lackadaisical enforcement of environmental 
laws.46 Constitutional recognition of the right to a healthy environment could 
“act as a powerful catalyst stimulating the more effective enforcement of 
existing environmental protection laws.”47 As de Sadeleer writes, a constitu-
tional environmental provision “imposes on the law-maker and subordinate 
authorities an obligation that they may not evade. Equivocation is no longer 
an option.”48 The procedural rights available to citizens can provide both a 
stimulus for enhanced enforcement by the state and a supplementary means 
of enforcing environmental laws.

Provide a Safety Net
Constitutionalizing the right to a healthy environment could help address 
gaps in legislation, regulations, policies, and implementation. Gaps in en-
vironmental law and policy may occur because of delays in addressing par-
ticular issues or because new threats arise. Delays may be caused by a lack of 
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legal and/or technical resources, or by a lack of priority being assigned to 
particular environmental problems by the state. For example, few govern-
ments have developed new health or environmental regulations for products 
emerging from the burgeoning field of nanotechnology.49 The existence of a 
constitutional right to a healthy environment gives concerned citizens or 
communities a set of tools that may be effective in addressing problems 
despite the absence of legislation.50 Rights provide a flexibility and open-
endedness that no rule could ever provide.51 

Prevent Environmental Rollbacks
Constitutions are harder to amend than ordinary laws. As Hayward states, 
“The point of constitutionalizing rights is to set them above the vicissitudes 
of everyday politics, and this is also effectively to raise them above the pos-
sibility of routine democratic revision.”52 Constitutional entrenchment of the 
right to a healthy environment may prevent governments from weakening 
environmental laws and standards in the future. In effect, the constitutional 
right could establish a floor below which rules for environmental protection 
cannot descend.53

Level the Playing Field
As today’s global environmental crisis demonstrates, when government and 
industry make decisions, economic and social considerations often trump 
environmental concerns. The purpose of a constitutional right to a healthy 
environment is to seek a better balancing of competing interests, not to uni-
laterally trump economic and social priorities. As Brandl and Bungert write, 
“Declaring an environmental right in a constitution challenges the privileged 
position accorded economic freedoms.”54 Every day, government policy mak-
ers, administrative agencies, and courts make countless decisions with en-
vironmental consequences. Constitutional protection of the right to a healthy 
environment could tip the balance in many different regulatory, administra-
tive, corporate, and judicial decisions by acting as a guiding criterion in 
discretionary decision making and as a standard for interpretation.55

Foster Accountability
In the absence of a constitutional right to a healthy environment, it can be 
difficult to hold governments accountable for failing to protect human health 
and the environment. There may be a lack of publicly available information, 
an absence of opportunities to participate in decisions that have significant 
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environmental consequences, and a lack of access to tribunals or courts when 
a person or community suffers harm because of environmental destruction 
or pollution. Both the substantive and procedural aspects of the constitutional 
right to a healthy environment can contribute to overcoming these problems, 
ensuring the availability of processes and forums that enable citizens and 
groups to hold governments accountable.
 A constitutional right to a healthy environment could enhance the courts’ 
role in ensuring accountability by facilitating citizen access to judicial rem-
edies. The nature and scope of human rights are often defined and refined 
through litigation. Stephens argues that courts are ideally suited for this role:

The institution of adjudication (in its independence), the process of 
argumentation (according to criteria of rationality), and the decision-
making process (according to law) mean that courts, international 
and national, are uniquely placed to speak beyond the confines of 
the dispute at hand and confront the major environmental challenges 
of our time.56

 Citizens could use the constitutional right to a healthy environment to 
seek remedies for violations of the right and also, in a preventive manner, to 
avoid prospective environmental damage. In theory, the impartiality of courts 
should enable them to balance the following: competing economic, social, 
and environmental interests; individual and collective interests; and public 
and private interests. As Du Bois observes, courts “can make a unique con-
tribution by insulating environmental protection measures – typically ac-
companied by high short-term costs and resultant political disfavor – from 
political horse-trading.”57 Constitutional protection of the right to a healthy 
environment could result in the evolution of jurisprudence that currently 
undermines the efficacy of environmental law when it comes to issues re-
garding causation, the burden of proof, liability, and other problems.58 
Prerequisites for the achievement of these promises include adherence to the 
rule of law, the absence of corruption, and an independent judiciary.

Strengthen Democracy
Recognition of a constitutional right to a healthy environment would em-
power citizens and civil society, especially if it resulted in the strengthening 
of procedural rights such as access to information, participation in decision 
making, standing in judicial review, and the ability to enforce environmental 
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laws. As Chiappinelli states, constitutional environmental rights would ad-
dress the “institutional disenfranchisement” of individual citizens at the 
hands of powerful corporations and faceless bureaucracies.59 Eckersley asserts 
that constitutional environmental rights have the potential to “challenge and 
gradually transform not only the form, style, and content of democratic 
deliberation but also society’s relationship with nature.”60 Improved enforce-
ment of environmental law, which demonstrates that the law applies to 
everyone, could enhance respect for the rule of law, which is undermined by 
weak or selective enforcement.

Strengthen Environmental Justice
At the heart of constitutional law is “the idea of protecting minorities from 
majoritarian actions,” protecting the weak from the strong.61 Both nationally 
and internationally, there is a growing body of evidence that a disproportion-
ate burden of harm from environmental degradation – toxic pollution, 
overfishing, habitat destruction, etc. – is borne by people who are poor, 
belong to ethnic minorities, or are otherwise disadvantaged.62 In theory, 
constitutional recognition of the right to a healthy environment could increase 
the probability of effective protection; provide vulnerable individuals, affected 
communities, and civil society with a powerful tool for holding governments 
accountable; and offer remedies to people whose rights are being violated. 
According to Fredman, “Human rights also constitute a focus for political 
and grassroots campaigning, giving a specific and authoritative legitimacy to 
demands for their fulfillment.”63 Similarly, lawsuits asserting the right to a 
healthy environment “can be used as mobilizing tools to gather community 
support and momentum on issues of environmental justice.”64 

Education and Public Values
A country’s constitution is intended to express, enshrine, and protect the 
most cherished and fundamental values of its people. Scholars have long 
recognized that constitutions both reflect and shape these values.65 Brandl 
and Bungert write that “constitutional provisions provide a model character 
for the citizenry to follow, and they influence and guide public discourse 
and behaviour.”66 As Kiss writes, “Every Constitution has an educational 
value. Consti tutionalization of fundamental rights and freedoms has un-
doubtedly contributed to securing for them general acceptance and observ-
ance.”67 The public tends to be more familiar with constitutional principles 
than the dull details of laws and regulations.68 Constitutional recognition of 
the right to a healthy environment would both reflect and reinforce the 
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public’s growing concerns about the severity of today’s environmental prob-
lems, underscoring the fact that a healthy environment is a fundamental 
element of human well-being, and a prerequisite to the full enjoyment of 
other human rights.69

Critiques of the Constitutional Right to a Healthy Environment
Not everyone is convinced that granting constitutional protection to the right 
to a healthy environment is a good idea.70 Opponents argue that the right is

• vague
• absolute
• redundant
• undemocratic 
• neither enforceable nor justiciable
• going to open the floodgates to litigation
• problematic in that it may divert attention from other more important 

rights
• anthropocentric
• a form of cultural imperialism
• unduly focused on individuals 
• likely to be ineffective
• capable of generating false hopes. 

In many cases, the arguments made by opponents of constitutional environ-
mental rights apply equally to all human rights. Each of these potential 
drawbacks will be examined in detail below, along with rebuttals from pro-
ponents of constitutional environmental rights. 

Vague
A common criticism of constitutionalizing the right to a healthy environment 
is that there is too much uncertainty about what level of environmental qual-
ity will be protected.71 Alston argues that for some new rights, such as the 
right to a healthy environment, “it is their chameleon-like quality that has 
facilitated the degree of consensus support they have received.”72 This concern 
is exacerbated by the fact that many different adjectives are used to describe 
the environmental right in national constitutions, including “healthy,” “ad-
equate,” “clean,” “safe,” and “ecologically balanced.” There is also uncertainty 
about the beneficiaries of the right and who bears the duties correlated with 
the right. Are future generations included among prospective beneficiaries? 
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Do the duties imposed by the right extend to private actors as well as govern-
ment? As a result of these uncertainties, opponents speculate, the right will 
be meaningless, difficult to implement, and ineffective.73 
 The rebuttal to this critique is that constitutional provisions are by neces-
sity brief and inherently vague. The right to a healthy environment is no more 
vague or uncertain than any other human right, from freedom of expression 
to protection from cruel and unusual punishment. The precise meaning of 
these words and phrases emerges over time, shaped by the legal, political, 
social, and cultural context of a particular nation. As well, it is the nature of 
human rights that they are dynamic rather than static, evolving with human 
values. Less than a century ago, women, Aboriginal people, African Americans, 
and other groups were denied basic human rights. 
 In the case of the right to a healthy environment, quantitative standards 
will change over time in response to the development of scientific knowledge 
and technological progress. As Kiss and Shelton write, “The variability of 
implementation demands imposed by the right to environment in response 
to different threats over time and place does not undermine the concept of 
the right, but merely takes into consideration its dynamic character.”74 For 
example, the so-called safe level of exposure to toxic substances such as ben-
zene and lead has fallen repeatedly in recent decades.75 Ambiguity can be an 
advantage because it provides flexibility in filling gaps in legislation, dealing 
with emerging issues, and responding to new knowledge in the fields of sci-
ence, health, and ecology.76 

Absolute (a Trump Card)
Critics warn that the constitutional right to a healthy environment will intro-
duce an absolutist approach whereby environmental concerns always trump 
other societal interests. For example, they speculate, an absolutist interpreta-
tion of the right to a healthy environment could enable activists to halt most 
forms of economic development. In developing nations, there are concerns 
that the right to a healthy environment could trump the right to development. 
Lazarus fears that creating competing moral claims (e.g., right to a healthy 
environment vs. right to property) could create a polarized atmosphere where 
“compromise and deliberative discussion are difficult.”77 
 These arguments appear to lack merit, in that rights are rarely absolute 
and are almost always balanced against other rights. The aim of environmental 
rights is not to eliminate the balancing of competing constitutional rights but, 
rather, to produce greater weight for environmental considerations vis-à-vis 
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rights such as property and freedom of commerce. As Beatty observes with 
respect to constitutional rights, “Even when the language of the text is strong 
and categorical, it is never understood to provide an absolute, ironclad guar-
antee.”78 Just as the right to free speech is not a right to say anything at any 
time or place, the constitutional right to a healthy environment would not 
be the right to pollution-free air, pure water, and pristine ecosystems. Free 
speech is governed by laws prohibiting or restricting pornography, hate lit-
erature, false advertising, excessive noise, and other forms of communication. 
These laws achieve a balance by protecting other rights and interests. Rather 
than trumping development, the right to a healthy environment would 
compel, or at least increase the likelihood of, sustainable development.

Redundant
The argument that the constitutional right to a healthy environment is re-
dundant has two aspects. The first is based on the proposition that other 
human rights – the right to life, the right to health, and others – can be given 
a green interpretation in cases involving environmental harm. The second is 
based on the notion that existing environmental laws are adequate and that, 
at least in common-law nations, tort law already offers the same remedies 
for environmental harm that a right to a healthy environment could provide.79 
Among the established human rights that could potentially be used to address 
environmental degradation and adverse health effects are the rights to life, 
health, security of the person, privacy and the inviolability of home and 
family, property, and equality. Advantages of greening current human rights 
include widespread acceptance of the binding legal nature of these rights 
and the existence of established courts, commissions, and other bodies for 
seeking redress.80

 On the other hand, the scope for pressing existing human rights into 
the service of environmental ends is circumscribed. Some situations, such 
as those calling for preventive or precautionary measures or where Nature 
rather than human health is threatened, cannot be shoehorned comfortably 
into existing human rights boxes. There are limits to judicial creativity, and 
legitimate concerns about relying on judicial activism. Extensive judicial 
activism (e.g., expanding other rights to address environmental harms in the 
absence of express recognition of the right to a healthy environment) could 
bolster a key argument against constitutional environmental rights – that 
shifting environmental decision making from legislatures to courts is 
undemocratic.
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 At the end of the day, greening other constitutional rights need not be 
considered mutually exclusive to recognizing the right to a healthy environ-
ment. Given the severity of the global environmental crisis, it would seem 
that both greening existing human rights and expanding the family of rights 
to include the right to a healthy environment are potentially useful 
approaches.81

 As to the second part of the redundancy argument, it is true that there 
has been a proliferation of environmental laws and policies in the past four 
decades in many nations. While progress has been made on some issues, 
environmental laws and policies have failed to solve many of the problems 
they were intended to address, as demonstrated by the ongoing and pervasive 
problems of pollution, climate change, resource depletion, and declining 
biodiversity.82 Hayward is correct in concluding that even in nations with 
strong laws governing both human rights and environmental protection, “a 
substantial environmental right with constitutional force would not be 
nugatory.”83 

Undermines Democracy by Transferring Power to Courts
Opponents of constitutional recognition of human rights argue that it is 
fundamentally undemocratic to transfer decision-making power from elected 
legislators to unelected judges.84 This argument is based on the view that the 
legislature’s role is determining what should be done and the courts’ role is 
limited to reviewing how things are done.85 In other words, courts ought to 
focus on process, not substance, and should avoid disturbing the decisions 
of elected governments about the distribution of risks, costs, and benefits 
within society. With specific reference to the environmental context, Sax 
warned that courts “should not be authorized to function as an environmental 
czar against the clear wishes of the public and its elected representatives.”86 
Brandl and Bungert describe the potential for costly uncertainty due to the 
“destabilizing juridification of environmental politics.”87 Furthermore, 
these critics argue, courts lack the technical expertise and resources required 
to address complex environmental issues and are the wrong place for resolv-
ing polycentric issues involving conflicting values and diverse interests.88 
Eleftheriadis asserts that the ambiguity in the phrase “right to a healthy en-
vironment” could make it easy for judges to substitute their judgment re-
garding environmental policy for that of elected policy makers.89 Some judges 
share these concerns. In dismissing a recent lawsuit against chemical giant 
E.I. du Pont, an American judge wrote: “The potential effects of these chem-
icals on human health are of great public concern. Issues of institutional 
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competence, however, caution against judicial involvement in regulatory 
affairs. Courts are designed to remediate, not regulate.”90 
 On the other hand, courts have a legitimate supervisory role in consti-
tutional democracies, and elements of that role involve defending the rule 
of law; ensuring that government laws, policies, and actions are within their 
constitutionally defined jurisdiction; and adjudicating claims that consti-
tutional rights have been violated. Courts have extensive experience and 
expertise in defining and refining the parameters of human rights.91 The ju-
dicial role may constrain the legislature but does not disable it. As well, courts 
rarely have the final word in disputes about human rights because dialogues 
with legislatures are more likely.92 Constitutional protection for human rights 
enhances, rather than undermines, democracy and accountability.93 In the 
words of Dershowitz, “Rights serve as a check on democracy, and democracy 
serves as a check on rights.”94

 In response to concerns about technical expertise, it should be acknow-
ledged that courts are adept at filtering complex facts in a broad range of 
contexts, from DNA evidence in criminal cases to Byzantine corporate struc-
tures in commercial litigation. Elected representatives are no more likely than 
judges to have the technical, medical, or scientific expertise required to resolve 
complicated environmental challenges.

Unenforceable/Unjusticiable
Some scholars argue that constitutional rights to a healthy environment are 
unenforceable because the provisions are not “self-executing.”95 A constitu-
tional provision is not self-executing if it requires enabling legislation in order 
to define its parameters, be implemented, and be enforced. More broadly, 
the enforceability of a specific constitutional right to a healthy environment 
will depend on the wording of the right, other constitutional provisions, and 
the overall legal context of a particular nation. 
 Other scholars claim that issues raised by the right to a healthy environ-
ment are not justiciable, meaning not “appropriate or suitable for adjudication 
by a court.”96 For many years, the prevailing opinion was that social, economic, 
and cultural rights (and, by extension, the right to a healthy environment) 
ought not to be justiciable.97 The main arguments were that such rights would 
subvert democracy by allowing judges to substitute their opinion for elected 
legislators; the judicial system lacked the capacity to resolve complex, poly-
centric disputes; and the concept of social, economic, and environmental 
rights was too vague.98 According to critics, it is the exclusive purview of the 
legislature to determine how a government’s budget is allocated, and courts 
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have no jurisdiction or competence in this field. The concern is that these 
rights may represent open-ended claims on societal resources and that judicial 
decisions allocating those resources could be made without consideration of 
other societal priorities.99 Leading constitutional scholar Cass Sunstein once 
claimed that courts are incapable of properly enforcing social, economic, 
and environmental rights because they cannot create government programs 
and lack the resources to oversee implementation of their orders. He argued 
that it would be a “large mistake, possibly a disaster,” to include positive 
rights, including the right to a healthy environment, in the new constitutions 
of Eastern European nations.100 Similarly, writing about South Africa’s new 
constitution, Davis warned that justiciable social and economic rights would 
act as a Trojan horse for politics to enter the courtroom, placing an undue 
amount of power in the hands of unelected judges.101

 Today, however, a growing number of scholars – including Sunstein and 
Davis – believe that economic, social, and environmental rights ought to be 
considered justiciable.102 Courts apply the principles of proportionality and 
reasonableness in cases that call for a careful balance between the economic 
and social rights of individuals and the public interest (recognizing societal 
priorities and limited government resources).103 The acclaimed decision of 
South Africa’s Constitutional Court in Grootboom, a case about the right to 
housing, demonstrated that “the legal enforcement of social and economic 
rights isn’t so different from the protection that is provided by the more 
traditional political and civil guarantees.”104 The Grootboom case involved a 
group of homeless people asserting their constitutional right to housing. 
South Africa’s Constitutional Court did not require the government to address 
the needs of the specific individuals who brought the lawsuit, but ruled 
the government’s existing efforts to address homelessness were inadequate. 
The court ordered the government to develop and implement a comprehen-
sive and effective strategy to fulfill the right of access to housing.105 Innovative 
and successful judicial interpretation and application of social and economic 
rights in a number of different countries appear to be answering many, if not 
all, of the objections that were raised against their implementation and en-
forcement. In light of these judicial developments, Sunstein and Davis reversed 
their opposition and now endorse the justiciability of social and economic 
rights.106 Ramcharan concludes that “there is no doubt that the era of justi-
ciability of economic, social, and cultural rights has arrived.”107 
 In addition, Schwartz points out that constitutions are not merely legal 
documents but are also political, social, and moral instruments that reflect 
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a nation’s hopes and aspirations for its future.108 From this perspective, even 
if concerns about enforceability and justiciability are legitimate, there may 
be other compelling reasons for including the right to a healthy environment 
in constitutions.

Opens the Floodgates to Litigation
An argument at the opposite end of the spectrum from unenforceability and/
or lack of justiciability of the right to a healthy environment is the fear that 
constitutionalizing this right would open the floodgates to litigation, imped-
ing economic development and exacerbating the backlogs already facing 
many courts.109 Hayward responds that “professed worries about opening 
the floodgates to litigious busybodies who threaten to undermine the legitim-
ate activities of hard-pressed businesspersons or to overload the courts ring 
very hollow in view of the prodigious expense involved in engaging in such 
a pastime.”110 Other significant constraints on litigation include restrictions 
on access to courts (standing), long delays, and the risk of losing.

The Proliferation of New Rights Waters Down Existing Rights
Another argument against the recognition of the right to a healthy environ-
ment is that doing so would diminish, devalue, or water down the importance 
of other, more basic human rights.111 As Miller states, “A plethora of rights 
might lead to a depreciation of those which we value most.”112 Etzioni criti-
cizes “rights inflation,” claiming it devalues the fundamental rights of liberty 
and equality.113 While acknowledging the necessity of a dynamic approach 
to human rights, Alston warns of “the haphazard, almost anarchic manner 
in which this expansion is being achieved. Indeed, some such rights seem to 
have been literally conjured up, in the dictionary sense of being brought into 
existence as if by magic.”114

 Conversely, there are scholars who believe that recognizing new rights, 
such as the right to a healthy environment, will complement, enrich, and 
enhance pre-existing rights.115 Proponents of the right to a healthy environ-
ment point out that human rights evolve over time, as demonstrated by the 
abolition of slavery, the evolution of Aboriginal rights, the recognition of 
women as persons, the demise of state-sanctioned racial segregation, and the 
growing recognition of same-sex marriage. The UN General Assembly has 
articulated guidelines for new human rights, concluding that such rights 
should be consistent with existing international human rights law; be funda-
mental and based on the inherent dignity of the human person; be sufficiently 
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precise to create clear rights and obligations; provide effective implementation 
machinery; and attract broad international support.116 Given that the right to 
a healthy environment meets all of these criteria, it seems odd to think that 
it ought not be constitutionally recognized because there is an unwritten limit 
on the number of human rights that can be protected effectively. 

Anthropocentric
Both procedural and substantive versions of environmental rights are some-
times criticized because of their anthropocentric approach, allegedly focusing 
on the environment solely as an instrument for providing human health and 
well-being.117 Scholars, philosophers, and activists argue that because the 
environment has intrinsic value, ecosystems should be protected, rather than 
just one species (Homo sapiens) within an ecosystem. In other words, Nature 
itself ought to be protected, and human rights approaches, by their very 
nature, miss the mark.118 
 The notion that Nature itself ought to have legal rights dates back many 
centuries.119 The idea gained widespread notoriety in 1972 when Stone wrote 
a seminal article called “Should Trees Have Standing?” in which he argued 
that there was no legal barrier to granting rights to Nature given that other 
non-human entities such as ships and corporations had legal rights conferred 
upon them.120 The idea attracted additional attention when endorsed by 
Justice Douglas of the US Supreme Court in his dissenting opinion in a pi-
oneering environmental lawsuit.121 Nash asserts that the extension of legal 
rights to Nature represents the logical evolution of rights.122 Sunstein argues 
that animals already enjoy some legal rights, at least in some nations.123

 Scholars have discussed and debated, at length, various means of ascrib-
ing rights to Nature, but profound questions remain.124 Should rights be 
limited to sentient creatures or held by all living organisms, including bacteria 
and viruses? Should rights be extended to non-living elements of Nature, 
such as stones, rivers, or mountains? How would these rights be exercised 
– by specially appointed guardians or by ordinary citizens acting on behalf 
of Nature? Is extending rights to Nature merely an extension of the anthropo-
centric approach, since humans determine who or what should enjoy rights, 
and what those rights will entail?125 Eckersley concludes that “rights discourse 
becomes considerably strained (in all its dimensions) when we come to 
consider ecological entities.”126

 Until recently, these debates could be considered largely philosophical. 
The new constitutions of Ecuador and Bolivia, with their pioneering provisions 
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recognizing the rights of Nature, mark a turning point in the debate by trans-
forming abstract concepts into legally binding rights. Shelton asserts that “by 
developing a holistic, rights-based approach to environmental quality, long-
term soundness of environmental conditions and concern for biological 
diversity can be brought into relationship with human rights ... reflecting the 
reality of human connectedness with all natural systems.”127 Chapters 6 to 
12 will explore whether the constitutional protection of a human right to a 
healthy environment has a “fortuitous spill-over effect to non-humans.”128

Cultural Imperialism
Human rights are occasionally accused of being a form of cultural imperial-
ism in which Western values are imposed on other societies and cultures.129 
It can be argued that the constitutional right to a healthy environment “may 
suffer from cultural relativism, particularly from a North-South perspective, 
and lack the universal value normally thought to be inherent in human 
rights.”130 Mushkat suggests that the right to a healthy environment lacks 
legitimacy in some Asian nations, including China.131

 Is this critique well-grounded with regard to protection of the environ-
ment? International environmental instruments such as the 1992 Rio Dec
laration on Environment and Development have been endorsed by virtually every 
nation in the world. Environmental protection is supported as a fundamental 
value by all of the world’s religions.132 As Subedi writes, to claim that human 
rights are a Western concept “is to ignore the history and contributions of 
other nations.”133 Chapter 3 assesses the extent to which environmental 
protection provisions, including the right to a healthy environment, have 
been incorporated into the constitutions of nations South and North, East 
and West, Muslim and Christian, thus addressing the question of whether 
the right to a healthy environment is a strictly or predominantly Western 
concept.

Excessive Focus on the Individual
A general critique of human rights is that they focus excessively on individuals 
at the expense of the broader public interest.134 The focus on rights is accom-
panied by a lack of attention to responsibility, leading to erosion of com-
munity.135 In the environmental context, Handl suggests that a focus on 
individual rights is inappropriate because the environment is a public good.136 
Weiss argues that the obligation to protect the planet deserves equal billing 
with the right to a healthy environment.137 Similarly, Swaigen, Woods, and 
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others argue that environmental duties and responsibilities (e.g., the duty to 
conserve natural resources) would be more effective than rights.138 
 The rebuttal to these criticisms is that environmental damage and deg-
radation harm both individuals and the public interest. According to Raz, 
“At least some constitutional rights are primarily means of formal or informal 
institutional protection of collective goods.”139 As well, in law, there can be 
no right without a corresponding responsibility. As Cranston states, “Unless 
certain interests give rise to clear corresponding duties, they do not qualify 
as rights.”140

Likely to Be Ineffective
Critics claim that constitutional environmental rights would be ineffective.141 
Scholars have long recognized that there can be major gaps between laws on 
paper and laws in action, even constitutional laws.142 Ruhl writes that, “in 
itself, a constitutional amendment would not save a single wetland or forest; 
it would remove no cement plants or automobile exhausts; and it would 
clean no streams.”143 A strong argument can be made that problems related 
to political economy – capitalism’s focus on limitless growth, the relentless 
and sometimes reckless pursuit of new technologies, harmful forms of pro-
duction, and pervasive wealth inequity – are the root cause of society’s en-
vironmental crisis and are not addressed by a constitutional right.144 The legal 
system tends to favour those with education, money, and power, rather than 
the poor and marginalized communities that suffer the disproportionate 
burden of environmental harm.145 The opponents of stronger environmental 
regulation are powerful and organized, while the prospective beneficiaries 
are weak and diffuse. Scheingold argues that misperceptions about the power 
of rights have led social movements to focus on legal tactics instead of pot-
entially more effective political strategies.146 Another argument used to suggest 
the ineffectiveness of a constitutional right to a healthy environment is that 
the most pressing environmental problems facing humanity today are global 
in scope. Therefore, critics suggest, individual rights are of limited utility in 
addressing issues like climate change or the loss of biodiversity. Finally, 
constitutional rights focus on constraining or compelling government actions, 
when it is arguably the activities of private parties, both individual and cor-
porate, that cause the lion’s share of environmental harm.
 In response to these arguments, it must be acknowledged that constitu-
tional rights are not a silver bullet for today’s environmental problems. As 
Epp concludes, “Rights are not magical solutions to any or all problems.”147 
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Despite constitutional rights to equality, the pernicious effects of racism, 
sexism, and other forms of discrimination continue to adversely affect many 
individuals in contemporary society. Yet surely rights have contributed to 
some amelioration of the wrongs they are intended to address.148 As well, 
there are experts who believe that a rights-based approach to environmental 
protection is the only effective alternative to today’s market-based approach, 
which is failing to adequately protect the environment.149 Cullet argues that 
economic globalization needs to be counterbalanced by the globalization of 
the right to a healthy environment.150 Ultimately, the effectiveness of consti-
tutional environmental rights should not be judged on theoretical arguments 
but on practical experience and empirical evidence.

False Hopes 
An argument related to ineffectiveness is that constitutional environmental 
rights could create false expectations in nations where little environmental 
progress is likely in the short term.151 East Germany and other communist 
nations had constitutions that recognized the right to a healthy environment 
and mandated both the state and citizens to protect Nature. These constitu-
tional provisions had little or no positive effect.152 Brandl and Bungert suggest 
that empty promises “may be pernicious to the reputation of the constitution 
and detract from the credibility of the legal system.”153 
 For many human rights there is a wide gulf between what has been 
promised and what is being delivered, both globally and locally. However, 
this argument cannot be used to obviate the need to recognize and protect 
the right to a healthy environment. The fact that the right to life or the right 
to food is not universally respected does not mean that the rights themselves 
ought to be rescinded or ignored. All human rights face implementation 
challenges, and the right to a healthy environment is no exception. In some 
nations, the right to a healthy environment and other social and economic 
rights may represent emerging values and aspirations rather than a concrete 
reality, at least in the short term. 

Conclusion
At the confluence of human rights and the environment are many contentious 
issues. This chapter briefly highlighted some of these ongoing controversies, 
which have important consequences for the normative basis of environmental 
rights. In summary, the right to a healthy environment clearly meets the 
criteria for recognition as a human right. This right is both individual and 
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collective and includes aspects of both positive (welfare) and negative (liberty) 
rights, bringing the usefulness of these distinctions into question. On paper, 
at least, constitutional recognition of the right to a healthy environment ap-
pears to offer a host of potential benefits for human and ecological well-being 
as well as democracy. Many of the arguments marshalled against the right to 
a healthy environment have been levelled at other human rights and found 
wanting. All human rights are phrased in brief, general terms whose meaning 
evolves over time. Rights are almost always balanced against competing rights, 
so absolutism is a non-issue. Whether and to what extent the potential benefits 
and drawbacks of constitutionalizing the right to a healthy environment will 
be borne out are questions that are best answered with empirical evidence. 
On-the-ground experience with the right to a healthy environment will shine 
new light on the longstanding theoretical arguments discussed in this 
chapter.
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3 
The Prevalence and enforceability  
of environmental Provisions in 
national Constitutions

While Chapter 2 addressed many of the philosophical and theoretical ques-
tions about the right to a healthy environment, this chapter explores the 
extent to which the right has gained legal recognition in national constitutions 
since the early 1970s. There have been previous surveys of environmental 
provisions in national constitutions. Edith Brown Weiss’s groundbreaking 
book In Fairness to Future Generations, published in 1989, listed environmental 
provisions from fifty-three constitutions.1 In 1994, Fatma Zohra Ksentini, the 
UN’s Special Rapporteur on Human Rights and the Environment, listed sixty-
one constitutions with environmental provisions in her final report.2 In 1998, 
Don Anton, of Australia’s Environmental Defenders Office, inventoried 
constitutional provisions related to the environment or natural resources 
from 127 nations.3 In recent years, similar surveys have been published.4 
These efforts suffer from several critical problems in that they are out of date, 
are not comprehensive, or do not address the fundamental issues of enforce-
ability or limits imposed by other constitutional provisions.
 To build a solid foundation for analyzing the effects of environmental 
provisions in constitutions, it is necessary to answer the following questions:

• How many national constitutions incorporate provisions related to en-
vironmental protection? 

• How many constitutions specifically recognize that individuals have a 
right to a healthy environment?

• What other types of environmental protection provisions are found in 
constitutions?

• When were these constitutional provisions enacted?
• Are there limits imposed on the right to a healthy environment? Are these 

limits similar to, or different from, limits on other human rights protected 
by constitutions?

......
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• Are the environmental protection provisions enshrined in national con-
stitutions enforceable, at least on paper?

 Professor Tim Hayward, author of Constitutional Environmental Rights, 
acknowledges that “the exact number [of nations with constitutions recogniz-
ing environmental rights] is somewhat difficult to determine” because of 
uncertainties created by the “language, positioning, and framing of consti-
tutional provisions.”5 And as Brandl and Bungert point out, “the efficacy of 
a particular environmental constitutional provision is directly related to the 
overall character and conception of the constitution.”6 
 Another significant challenge involved in carrying out this kind of assess-
ment is that constitutions in some nations are often amended. Frequent re-
visions can make it challenging to locate current versions of constitutions, a 
problem exacerbated by the many different languages in which constitutions 
are written. In recent years, new constitutions or substantial constitutional 
amendments were passed in Bangladesh, Belgium, Bhutan, Bolivia, the Do-
minican Republic, Ecuador, Egypt, Jamaica, Kenya, Luxembourg, the Maldives, 
Mexico, Montenegro, Morocco, Myanmar, Nepal, South Sudan, Thailand, 
and Turkmenistan. Constitutional amendments or new constitutions have 
been proposed or are in the process of being enacted in many nations, includ-
ing Iceland, Tonga, Turkey, the United Kingdom, Uzbekistan, Zambia, and 
Zimbabwe. In some nations – e.g., Cyprus, Nepal, Somalia, and Sudan – 
interim constitutions are in place. To ensure a consistent approach, the an-
alysis is based on constitutions that were legally in force as of 1 August 2011. 
 In addition, this chapter is limited to the explicit language of national 
constitutions in the 193 countries that are members of the United Nations.7 
It does not analyze environmental provisions in supranational agreements 
(e.g., the African Charter on Human and Peoples’ Rights) or subnational con-
stitutions (e.g., provincial or state constitutions in federal nations, including 
Argentina, Canada, and the United States). Also excluded from this chapter 
is judicial interpretation of constitutional provisions that relate, directly or 
indirectly, to environmental protection. As will be discussed in Chapters 6 
to 11, courts in some nations (e.g., India, Italy) have liberally interpreted 
other constitutional provisions, such as the right to life, as encompassing 
environmental protection. As a result, this chapter’s descriptions of the extent 
of constitutional protection for the environment are inherently conservative. 
For additional details of the methodology employed, see Appendix 1.
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The Prevalence of Environmental Provisions in National  
Constitutions
Over the past four decades, there has been a remarkable and ongoing shift 
toward constitutional recognition of the importance of protecting the en-
vironment. At the time of the Stockholm Declaration in 1972, there were no 
constitutions that incorporated environmental rights and only a handful of 
constitutions that imposed modest environmental responsibilities. Today, 
three-quarters of the world’s constitutions (147 out of 193) include explicit 
references to environmental rights and/or environmental responsibilities (see 
Figure 3.1). This majority holds for nations belonging to the Organisation 
for Economic Co-operation and Development, the Commonwealth, La 
Francophonie, and even the Organization of Petroleum Exporting Countries. 
The majority applies in all regions, including Africa, the Americas (except 
North America), Asia-Pacific, Europe, and the Middle East/Central Asia. 
Appendix 2 provides the current constitutional provisions related to environ-
mental protection from the 147 nations examined in this study. It is posted 
on the Internet on the following site: http://hdl.handle.net/2429/36469.
 A handful of nations included rudimentary constitutional provisions 
related to protecting natural beauty or conserving natural resources prior to 
the rise in global environmental consciousness in the late 1960s and early 
1970s. For example, the constitutions of Italy (1948), Malta (1964), Guate-
mala (1965), and San Marino (1974) share similar provisions requiring 
that the state “safeguard natural beauty and the historical and artistic heritage 
of the nation.”8 In a similar vein, the constitutions of four Middle Eastern 
nations – Kuwait (1962), the United Arab Emirates (1971), Bahrain (1973), 
and the Syrian Arab Republic (1973) – contain provisions requiring the 
protection, preservation, and proper use of natural resources.9 Finally, it 
should be noted that for the purposes of this study, the purely symbolic 
constitutions of the Soviet-bloc communist nations were not included, al-
though many contained environmental provisions.10 
 The first substantial provisions focusing on the protection of the environ-
ment appear in the constitutions of Switzerland (1971), Panama (1972), 
Greece (1975), Papua New Guinea (1975), India (1976), and Portugal 
(1976). Every year since the 1972 Stockholm Declaration, at least one nation 
has written or amended its constitution to include or strengthen provisions 
related to environmental protection. During the 1980s, the leaders in green-
ing constitutions were nations in Latin America and Western Europe. The 
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trend accelerated in the early 1990s, led by African and Eastern European 
nations. This pattern is consistent with other observations about patterns of 
constitutionalization. Hirschl described five scenarios involving broader 
political events that led to constitutional changes – post–Second World War 
reconstruction; former colonies achieving independence; the transition from 
authoritarian or quasi-democratic regimes to democracy; the dual transition 
to both democracy and a market economy; the incorporation of international 
law into domestic law – and a “no apparent transition” scenario, in which 
constitutional reform is not accompanied by any fundamental changes in 
political or economic regimes.11

 The peak year for the incorporation of environmental rights and respon-
sibilities into national constitutions was 1992, with new environmental 
provisions included in eighteen constitutions that year alone. Not coincident-
ally, 1992 was a peak year in terms of global attention to environmental 
issues, marked by the Earth Summit in Rio, which attracted an unprecedented 
number of heads of state to an international environmental meeting.12 Broken 
down by decade, the incorporation of environmental protection provisions 
in national constitutions is as follows:

 Pre-1972 6 1980-89 22  2000-09 27
 1973-79 17 1990-99 69 2010-11 6
 
A year-by-year breakdown is provided in Table 3.1.
 There are forty-six UN members whose constitutions are silent on the 
matter of environmental protection.13 Among these nations one can discern 
several political, geographic, and legal patterns. The United Kingdom is one 
of the forty-six, as are twenty-nine nations that are former British colonies.14 
Almost all (eleven out of thirteen) of the English-speaking nations of the 
Americas are among the nations without environmental provisions in their 
constitutions.15 Belize and Jamaica are the sole exceptions. In contrast, all of 
the twenty-two non-English-speaking nations in the Americas have incorpor-
ated environmental protection provisions into their constitutions.16 It is also 
noteworthy that twenty-four of the forty-six nations without constitutional 
environmental provisions are small island states.17

 National legal systems provide another pattern that partially explains 
the variation in the presence of constitutional environmental provisions. The 
UN’s 193 member states can be divided into fifteen categories according to 
the type of legal system.18 There is a striking difference between common and 
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Table 3.1

Year that environmental provisions were first included in national constitutions 

Year Countries

1948 italy
1959 madagascar
1962 Kuwait
1964 malta
1965 guatemala
1971 switzerland, united arab emirates
1972 Panama
1973 bahrain, syrian arab republic 
1974 san marino
1975 greece, Papua new guinea
1976 Cuba, india, Portugal
1977 Tanzania 
1978 micronesia, spain, sri lanka, Thailand, yemen
1979 iran, Peru
1980 Chile, guyana, vanuatu, vietnam
1981 belize, Palau
1982 China, equatorial guinea, honduras, Turkey
1983 el salvador, netherlands 
1984 austria, ecuador
1986 nicaragua
1987 haiti, Philippines, south Korea, suriname, sweden 
1988 brazil
1989 hungary
1990 benin, Croatia, guinea, mozambique, namibia, são Tomé and Príncipe
1991 bulgaria, burkina faso, Colombia, gabon, laos, macedonia, mauritania, 

slovenia, Zambia
1992 angola, Cape verde, Czech republic, estonia, ghana, lithuania, mali, mexico, 

mongolia, norway, Paraguay, saudi arabia, slovak republic, Togo, 
Turkmenistan, uzbekistan

1993 andorra, Cambodia, Kyrgyzstan, lesotho, russia, seychelles
1994 argentina, belarus, belgium, Costa rica, germany, malawi, moldova, Tajikistan
1995 armenia, azerbaijan, ethiopia, finland, georgia, Kazakhstan, uganda
1996 algeria, Cameroon, Chad, gambia, niger, oman, south africa, ukraine, uruguay
1997 eritrea, Poland
1998 albania, latvia, north Korea
1999 nigeria, venezuela
2000 Cote d’ivoire (ivory Coast), indonesia
2001 Comoros, senegal
2002 bolivia, Congo-brazzaville, east Timor
2003 Qatar, romania, rwanda
2004 afghanistan, Central african republic, somalia
2005 burundi, Congo (democratic republic of the), france, iraq, sudan, swaziland
2006 nepal, serbia
2007 egypt, luxembourg, montenegro
2008 bhutan, maldives, myanmar
2010 dominican republic, Kenya
2011 bangladesh, Jamaica, morocco, south sudan
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civil law nations in the extent to which they do or do not incorporate en-
vironmental provisions into their constitutions. Of the twenty-three nations 
employing exclusively common-law systems, only three have environmental 
provisions in their constitutions.19 This reflects the Anglo-American caution 
regarding constitutional recognition of social and economic rights.20 While 
the constitutions of most former British colonies contain bills of rights, these 
bills adopt the classic liberal approach to human rights – i.e., they focus on 
civil and political rights while economic, social, and cultural rights are not 
protected (except for property). In contrast, among the seventy-seven nations 
with exclusively civil law systems, seventy-two have environmental provisions 
in their constitutions.21 Among the twenty-five nations with mixed legal 
systems that combine civil law and customary law, twenty-three have en-
vironmental provisions in their constitutions.22 The remaining types of legal 
mono-systems and mixed systems fall in between the civil and common-law 
extremes.23 
 The distribution of constitutional environmental provisions across the 
world provides a convincing rebuttal to the charge of cultural imperialism 
levelled by critics who assert that environmentalism is a Western conception. 
The 147 nations whose constitutions contain provisions related to environ-
mental protection include a majority of nations in Central and South America, 
Africa, Asia, the Middle East, and Eastern Europe. In fact, it is in the Western 
nations – the United States, Canada, the United Kingdom, Australia, and 
others – where constitutional recognition of the value of environmental 
protection lags.
 It is often mistakenly observed that virtually every constitution enacted 
or amended since 1970 has included either environmental rights or environ-
mental responsibilities.24 In fact, eleven nations that wrote or amended their 
constitutions in the 1970s and 1980s failed to include environmental provi-
sions.25 For example, Canada, despite pleas from environmentalists, did not 
include any environmental provisions in its 1982 constitution. An additional 
twenty-nine nations whose constitutions remain silent on the matter of en-
vironmental protection have written or amended their constitutions since 
1990 without including environmental provisions.26 In 1996, an expert com-
mittee tasked with reviewing Ireland’s constitution rejected the inclusion of 
a right to a healthy environment but recommended inclusion of a government 
duty to protect the environment.27 The Irish constitution has been amended 
nine times since the report but still lacks any environmental protection provi-
sions.28 In other nations, such as the United States and Denmark, it is ex-
tremely difficult to amend the constitution. In summary, while 147 nations 
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added environmental rights and/or responsibilities to their constitutions 
since the early 1970s, forty of the remaining forty-six nations bypassed the 
opportunity to do so despite carrying out other constitutional reforms.

Types of Environmental Protection Provisions in Constitutions
Constitutional provisions related to environmental protection can be grouped 
into five categories: government’s responsibility to protect the environment; 
substantive rights to environmental quality; procedural environmental rights; 
individual responsibility to protect the environment; and a miscellaneous 
“catch-all” category of less common provisions. Each of these five categories 
is discussed in greater detail below, while Table 3.2 indicates the types of 
environmental provisions found in each of the 193 national constitutions.

Government’s Environmental Duties
The most common form of constitutional provision related to environmental 
protection is the imposition of a duty on the government, found in 140 
constitutions (see Table 3.2). In the majority of cases, the governmental duty 
is explicitly articulated, as in, for example, the Instruments of Government Act, 
which is part of Sweden’s constitution:

Article 2. ...
The public institutions shall promote sustainable development lead-
ing to a good environment for present and future generations.

Portugal’s constitution sets out the state’s duty in more detail:

Article 66(2) In order to ensure enjoyment of the right to the en-
vironment within an overall framework of sustainable development, 
acting via appropriate bodies and with the involvement and partici-
pation of citizens, the state shall be charged with:

a) Preventing and controlling pollution and its effects and the harm-
ful forms of erosion;

b) Conducting and promoting town and country planning with a 
view to a correct location of activities, balanced social and eco-
nomic development and the enhancement of the landscape;

c) Creating and developing natural and recreational reserves and 
parks and classifying and protecting landscapes and places, in 
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Table 3.2

Types of environmental protection provisions in national constitutions

 Environmental protection provisions

 Substantive Procedural Individual Government 
Country right right responsibility duty

afghanistan n n n y
albania y y n y
algeria n n y n
andorra y n n y
angola y n n y
antigua and barbuda n n n n
argentina y y y y
armenia y n y y
australia n n n n
austria n y n y
azerbaijan y y y y
bahamas n n n n
bahrain n n n y
bangladesh n n n y
barbados n n n n
belarus y y y y
belgium y n n y
belize n n n y
benin y n y y
bhutan n n y y
bolivia y y y y
bosnia and herzegovina n n n n
botswana n n n n
brazil y y y y
brunei darussalam n n n n
bulgaria y n y y
burkina faso y y y y
burundi y n n y
Cambodia n n n y
Cameroon y n y y
Canada n n n n
Cape verde y n y y
Central african republic y n n y
Chad y n y y
Chile y y n y
China n n n y
Colombia y y y y
Comoros y n y y
Congo-brazzaville y n y y
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 Table 3.2

 Environmental protection provisions

 Substantive Procedural Individual Government 
Country right right responsibility duty

Congo, democratic  
 republic of the  y n y y
Costa rica y y n y
Cote d’ivoire y n y y
Croatia y n y y
Cuba n n y y
Cyprus n n n n
Czech republic y y y y
denmark n n n n
djibouti n n n n
dominica n n n n
dominican republic y y y y
east Timor y n y y
ecuador y y y y
egypt y n y y
el salvador y n n y
equatorial guinea n n n y
eritrea n n n y
estonia n n y n
ethiopia y y y y
fiji n n n n
finland y n y y
france y y y y
gabon y n n y
gambia n n y y
georgia y y y y
germany n n n y
ghana n n y y
greece y n n y
grenada n n n n
guatemala n n n y
guinea y n n y
guinea-bissau n n n n
guyana y n y y
haiti n n y y
honduras y n n y
hungary y n n y
iceland n n n n
india n n y y
indonesia y n n y
iran y n n y
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 Table 3.2

 Environmental protection provisions

 Substantive Procedural Individual Government 
Country right right responsibility duty

iraq y n n y
ireland n n n n
israel n n n n
italy n n n y
Jamaica y n y y
Japan n n n n
Jordan n n n n
Kazakhstan n n y y
Kenya y y y y
Kiribati n n n n
Korea, north n n n y
Korea, south y n y y
Kuwait n n n y
Kyrgyzstan y n n y
laos n n y n
latvia y y n y
lebanon n n n n
lesotho n n n y
liberia n n n n
libya n n n n
liechtenstein n n n n
lithuania n n y y
luxembourg n n n y
macedonia y n y y
madagascar n n y y
malawi y n n y
malaysia n n n n
maldives y n y y
mali y n y y
malta n n n y
marshall islands n n n n
mauritania y n n y
mauritius n n n n
mexico y n n y
micronesia n n n n
moldova y y y y
monaco n n n n
mongolia y n y y
montenegro y y y y
morocco y n n y
mozambique y n y y
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 Table 3.2

 Environmental protection provisions

 Substantive Procedural Individual Government 
Country right right responsibility duty

myanmar n n y y
namibia n n n y
nauru n n n n
nepal y n n y
netherlands y n n y
new Zealand n n n n
nicaragua y n n y
niger y n y y
nigeria n n n y
norway y y n y
oman n n n y
Pakistan n n n n
Palau n n n y
Panama y n y y
Papua new guinea n n y n
Paraguay y n n y
Peru y n n y
Philippines y n n y
Poland y y y y
Portugal y y y y
Qatar n n n y
romania y n y y
russia y y y y
rwanda y n y y
saint Kitts and nevis n n n n
saint lucia n n n n
saint vincent and the  
 grenadines n n n n
samoa n n n n
san marino n n n y
são Tomé and Príncipe y n y y
saudi arabia n n n y
senegal y n n y
serbia y y y y
seychelles y n y y
sierra leone n n n n
singapore n n n n
slovakia y y y y
slovenia y n y y
solomon islands n n n n
somalia n n y y
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 Table 3.2

 Environmental protection provisions

 Substantive Procedural Individual Government 
Country right right responsibility duty

south africa y n n y
south sudan y n y y
spain y n y y
sri lanka n n y y
sudan y n y y
suriname n n n y
swaziland n n y y
sweden n n n y
switzerland n n n y
syrian arab republic n n y n
Tajikistan n n y y
Tanzania n n y y
Thailand y y y y
Togo y n n y
Tonga n n n n
Trinidad and Tobago n n n n
Tunisia n n n n
Turkey y n y y
Turkmenistan y n n y
Tuvalu n n n n
uganda y n y y
ukraine y y y y
united arab emirates n n n y
united Kingdom n n n n
united states n n n n
uruguay n n y y
uzbekistan n n y y
vanuatu n n y n
venezuela y y y y
vietnam n n y y
yemen n n y y
Zambia n n n y
Zimbabwe n n n n

Total environmental
provisions in  constitutions 92 30 83 140

Note: y = yes, n = no.
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such a way as to guarantee the conservation of nature and the 
preservation of cultural values and assets that are of historic or 
artistic interest;

d) Promoting the rational use of natural resources, while safe-
guarding their ability to renew themselves and maintain ecological 
stability, with respect for the principle of inter-generational 
solidarity;

e) Acting in cooperation with local authorities, promoting the en-
vironmental quality of rural settlements and urban life, particu-
larly on the architectural level and as regards the protection of 
historic zones;

f) Promoting the integration of environmental objectives into the 
various policies of a sectoral nature;

g) Promoting environmental education and respect for environ-
mental values;

h) Ensuring that tax policy renders development compatible with 
the protection of the environment and the quality of life.

 In a handful of constitutions there is no provision directly articulating the 
government’s obligation to protect the environment, but there is recognition 
of the right to live in a healthy environment.29 In these cases, the basic human 
rights concept that there can be no right in the absence of a corresponding 
duty can be used to infer that the government has an obligation to protect 
the environment.30 
 The likelihood that a governmental duty to protect the environment will 
be effective depends on its wording, its location in a constitution, whether 
it is enforceable by individuals and groups, and a host of factors external to 
the constitution. For example, it is unlikely that the environmental duty 
articulated in the preamble to the constitution of Belize will be effective 
because preambles generally are not legally binding.

Preamble
Whereas the people of Belize ... 

(e) require policies of state ... which protect the environment.

In contrast, legally binding and specific provisions, such as this excerpt from 
the constitution of Bhutan, are more likely to be effective in ensuring govern-
ments are held accountable:
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Article 5. Environment
2. The Royal Government shall:

(a) Protect, conserve and improve the pristine environment and 
safeguard the biodiversity of the country;

(b) Prevent pollution and ecological degradation;
(c) Secure ecologically balanced sustainable development while 

promoting justifiable economic and social development; 
and

(d) Ensure a safe and healthy environment.

3.  The Government shall ensure that, in order to conserve the coun-
try’s natural resources and to prevent degradation of the eco-
system, a minimum of sixty percent of Bhutan’s total land shall 
be maintained under forest cover for all time.31 

Substantive Environmental Rights
Ninety-two national constitutions recognize that citizens have a substantive 
right to live in a healthy environment (see Table 3.2 and Figure 3.2), illustrated 
by this example in Norway’s constitution (1992):

Article 110(b) Every person has a right to an environment that is 
conducive to health and to natural surroundings whose productivity 
and diversity are preserved. Natural resources should be made use 
of on the basis of comprehensive long-term considerations whereby 
this right will be safeguarded for future generations as well.

The environmental rights entrenched in constitutions are universal (i.e., held 
by all individuals in a nation), except in the case of El Salvador, where the 
right to a healthy environment appears to be limited to children, and the 
Maldives, where the right appears to be limited to Muslims (a limitation 
discussed below).32 The constitutions of Burundi and Mauritania are unusual 
because they do not explicitly mention the right to a healthy environment 
but, rather, incorporate by reference all the rights recognized in the African 
(Banjul) Charter on Human and Peoples’ Rights, which includes “the right to 
a general satisfactory environment.”33 The constitution of Bosnia and 
Herzegovina refers to international human rights obligations, but because 
it does not specify any particular agreement that includes an explicit right to 
a healthy environment, it is not counted in this analysis.34
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 There are ambiguous environmental rights provisions found in the con-
stitutions of Albania, Andorra, Honduras, Malawi, the Netherlands, and Po land. 
For example, in Albania, the constitution provides for the following right:

Part Two: Fundamental Human Rights and Freedoms, Chapter IV, Eco
nomic, Social, and Cultural Rights and Freedoms
Article 56. Everyone has the right to be informed about the status of 
the environment and its protection.

Narrowly interpreted, this article could be read as limited to a right to infor-
mation about both the status of the environment and the protection of the 
environment. Broadly interpreted, it could be read as a right to information 
about the status of the environment and a right to the protection of the en-
vironment. In some cases, it is possible that the ambiguity is caused by 
translation difficulties. The status of the constitutional right to a healthy 
environment in these six nations will be discussed in Chapters 6 to 10, as 
resolution of the ambiguities depends on the interpretations of national 
legislatures and courts.
 There is a major division between common-law and civil law systems 
when it comes to the extent of constitutional recognition of the right to a 
healthy environment. Of the twenty-three exclusively common-law systems, 
only Jamaica, in 2011, has incorporated the right to a healthy environment 
in its constitution. In contrast, fifty-two out of seventy-seven nations with 
civil law mono-systems have constitutions that include the right to a healthy 
environment. Among mixed legal systems that are partially based on com-
mon law, only nine out of forty-four nations have recognized the right in 
their constitutions.35 These statistics indicate that there is ongoing resistance 
among common-law nations to the constitutional recognition of the right 
to a healthy environment. This resistance extends to social and economic 
rights, which may be a consequence of the historical and/or continuing influ-
ence of the British and American legal systems.
 Some scholars argue that constitutions imposing a duty on governments 
to protect the environment contain an implicit right to a healthy environ-
ment. The constitutions of forty-eight nations fall into this category, poten-
tially raising the number of constitutions that recognize the right to a healthy 
environment, explicitly and implicitly, to 140 out of 193. As we will see in 
Chapters 6 to 11, courts in a number of nations have been sympathetic to 
this interpretation, and some governments appear to share this perspective. 
For example, although Kazakhstan’s constitution does not include an explicit 
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right to a healthy environment, the new Kazakh Environmental Code contains 
an expansive articulation of the substantive and procedural aspects of the 
right, and the government’s report to the Compliance Committee of the 
Aarhus Convention acknowledges citizens’ environmental rights.36 As well, 
a leading Kazakh ENGO, Green Salvation, is asserting the right to a healthy 
environment in numerous court cases.37

 Portugal (1976) and Spain (1978) were the first nations to recognize the 
right to live in a healthy environment. As was the case for environmental 
provisions generally, the peak year for constitutionalization of the right to a 
healthy environment was 1992. Table 3.3 provides a timeline of the incor-
poration of this right in national constitutions.
 Broken down by decade, the incorporation of provisions recognizing the 
right to a healthy environment in national constitutions is as follows:

 1976-79 4 2000-09 23
 1980-89 13  2010-11 5
 1990-99 47 

 Broken down by region, the incorporation of provisions recognizing the 
right to a healthy environment in national constitutions is as follows:38

 Africa 3239  North America 0
 Asia 1440  Caribbean 243

 Europe 2841  Oceania 0
 Latin America 1642 
 
 Sixty-three of the ninety-two constitutions that include substantive en-
vironmental rights use the language of a healthy environment. Twenty-two 
of the ninety-two constitutions also describe the right in terms of an ecologic-
ally balanced environment, language that could, to some extent, assuage 
concerns about the anthropocentric focus of human rights. A wide variety of 
other words and phrases are used to describe the right to a healthy environ-
ment, including the following (with their frequency in parentheses): fit or 
adequate for human development or well-being (10), preserved/protected 
(7), clean (7), safe (6), favourable (5), satisfying (5), natural (3), unpolluted 
(2), sound (2), free from contamination (2), sustainable (2), good (2), diverse 
(2), harmonious (2), wholesome (1), lasting (1), human (1), productive (1), 
pleasant (1), and benevolent (1).44 Some of this variability may be a result 
of inconsistent translation.
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Limits on Constitutional Rights, Including the Right to  
a Healthy Environment
There are four types of constitutional provisions that can limit all or a subset 
of the rights recognized in a given constitution: generic limits; restrictions 
during emergencies; acknowledgment that rights will be fulfilled on the 
basis of progressive implementation; and limits on who is eligible to enjoy 

Table 3.3

Year that the right to a healthy environment was first included in national 
constitutions

Year Countries

1976 Portugal 
1978 spain 
1979 iran, Peru
1980 Chile, guyana
1982 honduras, Turkey
1983 el salvador, netherlands, Panama
1984 ecuador
1986 nicaragua
1987 Philippines, south Korea
1988 brazil
1989 hungary
1990 benin, Croatia, guinea, mozambique, são Tomé and Príncipe
1991 bulgaria, burkina faso, Colombia, gabon, macedonia, mauritania, slovenia
1992 angola, Cape verde, Czech republic, mali, mongolia, norway, Paraguay, slovak 

republic, Togo
1993 andorra, Kyrgyzstan, russia, seychelles
1994 argentina, belarus, belgium, Costa rica, malawi, moldova
1995 armenia, azerbaijan, ethiopia, finland, georgia, uganda
1996 Cameroon, Chad, niger, south africa, ukraine
1997 Poland
1998 albania, latvia
1999 mexico, venezuela
2000 Cote d’ivoire, indonesia
2001 Comoros, senegal
2002 bolivia, Congo-brazzaville, east Timor, greece
2003 romania, rwanda
2004 Central african republic
2005 burundi, Congo (democratic republic of the), france, iraq, sudan
2006 nepal, serbia
2007 egypt, montenegro, Thailand
2008 maldives, Turkmenistan
2010 dominican republic, Kenya
2011 Jamaica, morocco, south sudan
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constitutional rights. More than one of these limitations is often found in 
the same constitution. 
 First, constitutions may include provisions that authorize restrictions on 
all human rights in order to meet the public interest in security, order, health, 
and/or the exercise of other rights. These generic limits are found in the 
constitutions of forty-one of the ninety-two nations that recognize the right 
to live in a healthy environment.45 For example, the constitution of South 
Africa includes the following provision:

Chapter 2: Bill of Rights
36. Limitation of rights

(1) The rights in the Bill of Rights may be limited only in terms 
of law of general application to the extent that the limit is 
reasonable and justifiable in an open and democratic society 
based on human dignity, equality and freedom, taking into 
account all relevant factors, including
a. the nature of the right;
b. the importance of the purpose of the limitation;
c. the nature and extent of the limitation;
d. the relation between the limitation and the purpose; and
e. less restrictive means to achieve the purpose.

(2)  Except as provided in subsection (1) or in any other provision 
of the Constitution, no law may limit any right entrenched 
in the Bill of Rights.

These kinds of provisions make it clear that no rights are intended to be 
absolute, contrary to the concern raised by critics of constitutionalizing rights.
 Second, forty-six out of ninety-two constitutions expressly authorize 
restrictions on the exercise of rights during emergencies such as wars, inva-
sions, and natural disasters.46 These emergency provisions either enumerate 
specific rights that can be suspended or identify specific rights that cannot 
be restricted even during these times of crisis. There are four nations where 
environmental rights are not listed among those that may be suspended.47 
No constitutions identify the right to a healthy environment as one of the 
rights that is immune from restriction during emergencies. 
 Third, in the constitutions of six nations, the right to a healthy environ-
ment and other social and economic rights are explicitly limited by the concept 
of progressive implementation, which recognizes that individual nations 
have different capacities and resources for respecting, protecting, and fulfilling 
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social and economic rights.48 In this sense, social and economic rights have 
traditionally been distinguished from civil and political rights, which are subject 
to immediate implementation. An example of a provision requiring progres-
sive implementation is found in the constitution of Turkey, which classifies 
the right to a healthy environment among the social and economic rights:

Part Two: Fundamental Rights and Duties
Chapter Three: Social and Economic Rights and Duties
XIII. The Extent of Social and Economic Duties of the State
Article 65. The State shall fulfill its duties as laid down in the 
Constitution in the social and economic fields within the capacity 
of its financial resources, taking into consideration the priorities 
appropriate with the aims of these duties. 

 Fourth, the Maldives provides an example of a constitution in which 
provisions seemingly unrelated to the right to a healthy environment appear 
to narrow or restrict the application of that right. The constitution of the 
Maldives recognizes that every citizen has the right to a healthy and eco-
logically balanced environment, but also states that “a non-Muslim may not 
become a citizen of the Maldives.”49 Article 9(d) of the constitution of the 
Maldives has been criticized as inconsistent with international human rights 
law by constitutional experts because it appears to indicate that non-Muslims 
in the Maldives do not have equal constitutional rights.50

 Finally, there do not appear to be any explicit limitations placed on the 
right to a healthy environment in the constitutions of twenty-three nations.51 
This ought not to be interpreted as suggesting that the right to a healthy 
environment is absolute in these nations. The right will still have to be bal-
anced against other rights in cases where conflicts arise.
 The location and classification of the right to a healthy environment 
within a constitution can also influence its implementation, enforceability, 
and judicial interpretation. In fifty-six out of ninety-two constitutions, the 
right to a healthy environment is articulated in the same section or chapter 
as other fundamental human rights.52 Theoretically, this will result in similar 
treatment for all of the human rights identified as fundamental, although, 
in practice, legal developments may not always reflect words on paper or the 
intent of the constitution’s framers. In seventeen constitutions, the right to 
a healthy environment is grouped together with economic, social, and cultural 
rights, a classification that is sometimes viewed as of secondary importance 
compared to civil and political rights.53 Eleven nations describe the right to 
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a healthy environment in a section of their constitutions that sets out general 
provisions or guiding objectives and principles of state policy.54 This may 
diminish the legal strength of the environmental right. In three constitutions 
(Cameroon, Comoros, and Mauritania), the right to a healthy environment 
is found in the preamble, where it would generally be of limited practical 
value. However, while the constitutions of these nations place rights only in 
the preamble, they also explicitly state that the preamble is an integral part 
of the constitution. In two constitutions (Colombia and Democratic Republic 
of the Congo), the right to a healthy environment is included in a chapter 
called “Collective Rights” that follows a chapter enumerating social, economic, 
and cultural rights. Three other nations have unique constitutional arrange-
ments for the right to a healthy environment: Argentina includes it in a section 
called “New Rights and Guarantees”; Egypt in a section called “Public Rights”; 
and France in the “Charter for the Environment.” The unusual location of 
the right to a healthy environment within these constitutions could possibly 
affect its interpretation.

Procedural Environmental Rights
Thirty national constitutions provide procedural rights specifically related to 
environmental protection, including the right to information, the right to 
participate in decision making, and the right of access to the judicial system 
to challenge particular decisions, unconstitutional laws, or alleged violations 
of individual rights (see Table 3.2). The Czech Republic’s constitution provides 
an example:

Article 35. (2) Everybody is entitled to timely and complete informa-
tion about the state of the environment and natural resources.

 Many constitutions incorporate generic procedural rights that apply to 
a broad spectrum of issues including the environment. As well, in many 
industrialized nations these procedural rights are already available because 
of existing laws and policies, although constitutional affirmation will gener-
ally strengthen the individual’s position. In every case except Austria, pro-
cedural environmental rights are included in constitutions that also contain 
a substantive right to live in a healthy environment. This suggests that pro-
cedural environmental rights are viewed as a complement to, rather than a 
substitute for, substantive environmental rights. 
 Procedural environmental rights are most commonly found in constitu-
tions from Eastern Europe and Latin America. In some countries, this may 
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be due to the historical suppression of environmental information by auto-
cratic regimes. For example, in the Ukraine, a compelling motivation for the 
inclusion of guaranteed access to environmental information in the constitu-
tion was the Chernobyl nuclear disaster, where vital information about high 
radiation levels was withheld from the public.55 
 Some constitutions also create an independent office with responsibility 
for monitoring human rights violations. This can take the form of a human 
rights commission, an ombudsman, or a defender of human rights. For ex-
ample, El Salvador has a Procurator for the Defense of Human Rights.56 The 
powers available to these human rights bodies and officers vary widely, 
ranging from merely preparing reports to initiating litigation intended to 
protect citizens’ rights and ordering reparation for rights that have been vio-
lated. In general, these officials can act on complaints received by citizens or 
initiate their own investigations. Namibia’s constitution is noteworthy, as it 
specifically empowers the ombudsman to investigate problems related to 
environmental damage.57

Individual Environmental Duties

A Declaration of Rights is, by reciprocity, a Declaration of Duties 
also. Whatever is my right as a man, is also the right of another; 
and it becomes my duty to guarantee, as well as to possess.

   – Thomas Paine, The Rights of Man

Individual responsibility for protecting the environment is provided in eighty-
three constitutions, a total slightly lower than the number of constitutions 
recognizing the right to live in a healthy environment (see Table 3.2). For 
example, France’s Charter for the Environment (2005) states:

Article 2. Every person has the duty to take part in the preservation 
and the improvement of the environment.
Article 3. Every person must, in the conditions defined by law, prevent 
or, at a minimum, limit the harm that it is susceptible to bring on 
the environment. 

There are six nations whose constitutions establish an individual duty to 
protect the environment but neither establish an individual right to a healthy 
environment nor impose environmental obligations upon the state.58 This 
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seems to run counter to the fundamental idea that constitutions are intended 
to provide constraints upon government power.59 Constitutions are generally 
enforceable against the state, not individuals. It is unclear what legal purpose 
is served by the constitutionalization of individual environmental duties. 
These provisions appear to be symbolic, hortatory, and educational, con-
firming that everyone has a part to play in protecting the environment from 
human-imposed damage and degradation. The Gambian constitution ex-
plicitly states that the individual’s duty to protect the environment is 
unenforceable.60 

Other Environmental Protection Provisions
Not surprisingly, given the diverse legal systems of the world, there is a broad 
variety of constitutional environmental provisions, ranging from generic to 
highly detailed. Among the most common provisions in this miscellaneous 
category are authorization of restrictions on the use of private property in 
order to protect the environment: prohibitions on importing toxic, hazard-
ous, or nuclear waste; recognition of the right to clean water; and value state-
ments regarding the importance placed on protecting the environment. In a 
handful of constitutions, provisions related to environmental protection are 
extremely comprehensive, with a level of detail that in most nations would 
be found in environmental legislation. 
 Many constitutions authorize limits on the exercise of private property 
rights as justified by the public interest, which is not defined but generally 
refers to a suite of considerations including environmental concerns. For ex-
ample, Article 27(2) of the constitution of Andorra states: “No one shall be 
deprived of his or her goods or rights, unless upon justified consideration of 
the public interest, with just compensation by or pursuant to a law.”61 At least 
fifteen constitutions specifically restrict the use of private property when that 
use could cause environmental damage.62 For example, the constitution of 
Romania states: “The right to own property implies an obligation to comply 
with duties relating to environmental protection.”63 Jamaica’s 2011 Charter 
of Fundamental Rights and Freedoms clarifies that property rights shall not affect 
the making or operation of any law “reasonably required for the protection 
of the environment.”64 Another fifteen nations (all former British colonies) 
share a weak constitutional provision that could authorize environmental 
limits on property rights.65 The inclusion of both property rights and the right 
to a healthy environment in a constitution will create conflicts that require 
careful balancing by legislatures, bureaucracies, and courts. However, con-
stitutions that explicitly authorize environmental constraints on the use of 
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private property provide helpful guidance to lawmakers, civil servants, and 
judges.
 A handful of nations, employing a very different constitutional model, 
spell out environmental policies in extensive detail, closer to what ordinarily, 
in a nation like Canada or the United States, would be found in environmental 
legislation. For example, Switzerland’s constitution includes specific provi-
sions about zoning, water, forests, nature reserves, fishing, hunting, protecting 
alpine ecosystems, energy policy, and biotechnology. Colombia’s constitution 
incorporates thirty-four provisions related to environmental protection. 
Brazil’s constitution requires “a prior environmental impact study, which 
shall be made public, for the installation of works or activities which may 
cause significant degradation of the environment.”66 In Argentina, the consti-
tution requires the federal government to “dictate laws containing a minimum 
budget necessary for protecting the environment.”67 Portugal’s constitution 
compels the government to ensure “that tax policy renders development 
compatible with the protection of the environment and the quality of life.”68

 Many African nations have provisions in their constitutions dealing with 
environmental issues of particular concern to their citizens or unique to their 
history. For example, Benin, Chad, the Democratic Republic of the Congo, 
and Niger each have provisions prohibiting the importation of toxic or 
hazardous waste. Uganda and Malawi have specific references to the protec-
tion of biological diversity. Several Oceanic nations (e.g., Micronesia and 
Palau) have specific sections prohibiting nuclear testing or the deployment 
of nuclear weapons within their territories.69 
 Latin America has been a leader in constitutional innovation, with num-
erous novel provisions related to environmental protection. In Brazil, 
Colombia, and several other nations, the constitution empowers an independ-
ent agency, known as the Ministerio Publico, to protect collective interests, 
including the environment. In effect, these agencies function as public pros-
ecutors, at arm’s length from the state, to whom the public can turn to enforce 
environmental laws and prevent actions that could cause ecological damage 
and violate the right to a healthy environment. Constitutions throughout 
Latin America also provide for expedited forms of legal action, known vari-
ously as the amparo, writ of protection, and tutela. While the precise procedure 
varies from nation to nation, they have in common a relaxation or simplifica-
tion of the legal process that lowers costs, reduces delays, and dramatically 
increases access to the judicial system in constitutional cases.70 The right of 
amparo dates back to the Mexican constitution of 1857 and has been adopted 
in almost every Spanish-speaking nation in Latin America.71

boyd_final.indd   69 18/10/2011   9:19:03 PM



70 ...
...

Part 1: The Emergence and Evolution of a New Human Right

 In 2008, Ecuador became the first nation in the world to provide explicit 
constitutional recognition of rights of Nature, followed by Bolivia in 2009.72 
Ecuador’s constitution states:

Article 71. Nature or Pachamama, where life is reproduced and exists, 
has the right to exist, persist, maintain and regenerate its vital cycles, 
structure, functions and its processes in evolution. Every person, 
people, community or nationality, will be able to demand the rec-
ognitions of rights for Nature before the public organisms. The ap-
plication and interpretation of these rights will follow the related 
principles established in the Constitution. 

As noted in Chapter 2, there has been an intense debate among scholars 
regarding the viability of extending human rights to Nature. Now there is an 
opportunity to observe whether the results predicted by legal experts and 
philosophers will be borne out. Ecuador has experience in the environmental 
law vanguard – as a pioneer in extending its territorial waters to two hundred 
miles in the early 1970s, the country seized American fishing boats and im-
posed heavy fines. The two-hundred-mile exclusive economic zone was in-
corporated in the United Nations’ Convention on the Law of the Sea in 1982. 
Ecuador and Bolivia also have among the most detailed constitutions in the 
world in terms of provisions related to environmental protection. For example, 
Ecuador’s new constitution prohibits genetically modified organisms; reverses 
the legal burden of proof so that those accused of causing environmental 
harm must prove that their actions caused no such harm; mandates that 
uncertainties regarding the interpretation of environmental laws be resolved 
in favour of Nature; and requires the promotion of non-motorized forms of 
transport in urban areas, particularly through the creation of cycling routes.73

 More than forty nations include constitutional references to the rights, 
health, or well-being of future generations.74 Almost all of these references 
appear in the context of provisions dealing with environmental concerns.75 
For example, the Brazilian constitution states that “the Government and the 
community have a duty to defend and preserve the environment for present 
and future generations.”76 The constitutions of Bhutan and Portugal refer to 
the closely related concept of intergenerational equity.77

 Finally, a growing number of constitutions address the right to an ad-
equate supply of clean water. South Africa is perhaps best known for incor-
porating this right into its constitution, as follows:
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27.  Health care, food, water, and social security

(1) Everyone has the right to have access to – 
... 

(b) sufficient food and water
... 

(2) The state must take reasonable legislative and other meas-
ures, within its available resources, to achieve the progressive 
realization of each of these rights.78 

Constitutional provisions requiring the protection and/or provision of clean 
water are found in at least seventeen other nations.79 

The Enforceability of Environmental Provisions in National  
Constitutions
Enforceability is an essential aspect of constitutional provisions, for it ensures 
accountability when rights are violated or responsibilities go unfulfilled. For 
the purposes of this analysis, a simple working definition of enforceability 
was adopted: the ability of an individual, group, or other organization to 
access the legal system to resolve a constitutional complaint.80 In some cases, 
the authorization or prohibition of legal action is specific to a constitution’s 
environmental provisions. In other cases, the authorization or prohibition 
relates to broader aspects of the constitution, but applies equally to the en-
vironmental provisions. An example of an explicit confirmation of enforce-
ability is found in Portugal’s constitution:

Article 52 (Right to petition and right to popular action)

3. Everyone shall be granted the right of actio popularis, to include 
the right to apply for the appropriate compensation for an ag-
grieved party or parties, in such cases and under such terms as 
the law may determine, either personally or via associations that 
purport to defend the interests in question. The said right shall 
particularly be exercised in order to:

a) Promote the prevention, cessation or judicial prosecution 
of offences against public health, consumer rights, the qual-
ity of life or the preservation of the environment and the 
cultural heritage. 
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 Conversely, an example of an explicit limit on enforceability is found in 
Nepal’s constitution, which imposes extensive duties on the government to 
protect the environment in Article 35. However, Article 36 makes it clear 
that these duties are not enforceable:

36. Questions not to be Raised in Courts: (1) No questions shall be 
raised in any court as to whether provisions contained in this Part 
are implemented or not. 

 In the absence of enforceability, governments may evade their respon-
sibility to protect the environment, and affected individuals may be deprived 
of a remedy for violations of their right to a healthy environment. Although 
unenforceable provisions are toothless tigers, they may still influence inter-
pretation and decision making, and they offer moral, symbolic, and educa-
tional value.
 There are both internal and external factors that affect the enforceability 
of constitutional provisions. Internal factors refer to explicit guarantees or 
limits within the text of a constitution. External factors encompass a broad 
range of legal, social, political, economic, and cultural considerations. For 
example, the lack of financial resources may act as a de facto bar to enforce-
ability for poor communities, which are likely to suffer a disproportionate 
share of the pollution burden.81 A nation’s judiciary may be extremely con-
servative or even unfamiliar with the idea of judicial review of government 
action, thus imposing an external limit. For example, judicial review was 
introduced into Japan’s legal system by the post–Second World War rewriting 
of the Japanese constitution, but it continues to have limited utility due to 
societal and judicial conservatism.82 This chapter focuses on internal factors 
that affect the enforceability of environmental provisions in constitutions, 
while external factors are examined in Chapters 6 to 11. 

Enforceability of the Right to a Healthy Environment
Of the ninety-two national constitutions that include recognition of a right 
to live in a healthy environment, sixty-seven include provisions that clearly 
support enforceability.83 An example of a prima facie guarantee of enforce-
ability is found in the Chilean constitution:

Article 20. ... 
The action for the protection of fundamental rights (recurso de protec
cion) shall always lie in the case of numeral 8 of Article 19, when 
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the right to live in an environment free from contamination has 
been affected by an illegal act or omission imputable to an authority 
or specific person. 

 In thirteen nations, constitutional provisions specify that certain rights, 
including the right to a healthy environment, may be invoked only according 
to specific conditions determined by law.84 This is described as a constitutional 
provision that is not “self-executing.” For example, in Spain, the right to a 
healthy environment is subject to the following restriction:

Article 53 (3) Recognition, respect and protection of the principles 
recognized in Chapter III shall guide legislation, judicial practice 
and actions by the public authorities. They may only be invoked 
before the ordinary courts in accordance with the legal provisions 
implementing them. 

Article 53(3) limits the ability of citizens and NGOs to file lawsuits based 
directly on their constitutional right to a healthy environment, requiring 
them to rely on other legal provisions. A similar provision in South Korea’s 
constitution led Grote to conclude that while most rights in the Korean Bill 
of Rights are guaranteed in unconditional terms, “the practical significance 
of this right [to a healthy environment] is limited since its substance has to 
be defined by parliamentary legislation.”85 
 Nine national constitutions contain no provisions that directly address 
the issue of enforceability (i.e., they are silent about citizens’ access to court 
and the availability of remedies for breaches of constitutional rights).86 In 
these countries, standing to address alleged violations of constitutional rights 
will be determined on the basis of legislation, jurisprudence, and custom.
 Analyzing the enforceability of constitutional provisions related to en-
vironmental protection in Malawi, Hungary, and the Netherlands entails 
greater complexity. In Malawi, the right to a healthy environment does not 
appear to be enforceable because the right is expressed as a directive principle, 
although “courts shall be entitled to have regard” to these principles when 
interpreting the constitution, laws, and government actions (see Chapter 7). 
Because of the complex provisions related to the right to a healthy environ-
ment in Hungary’s constitution, the enforceability of this right will be deter-
mined by Hungarian courts (see Chapter 9). In the Netherlands, where the 
constitutional provision related to the right to a healthy environment is 
ambiguous, the constitution provides broad access to the courts for citizens 
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but prohibits courts from reviewing the constitutionality of Acts of Parlia-
ment and treaties (see Chapter 10).87 

Enforceability of Procedural Environmental Rights
The enforceability of procedural environmental rights is effectively identical 
to that of substantive environmental rights in twenty-nine out of thirty na-
tions because the procedural provisions overlap with substantive rights. In 
Austria, the only nation with procedural environmental rights but no sub-
stantive right, the constitutional rights related to environmental impact as-
sessment do appear to be prima facie enforceable, although some disagreement 
exists.88 

Enforceability of Governmental Responsibilities to Protect  
the Environment
While much of the enforceability debate focuses on individual rights, it is 
also possible to hold governments accountable through legal actions in-
tended to ensure that they fulfill their constitutional obligations. Of the 140 
constitutions that incorporate environmental responsibilities for government, 
82 include explicit provisions that support enforceability.89 For example, the 
constitution of Colombia states:

Article 86. Every person has the right to file a writ of protection before 
a judge, at any time or place, through a preferential and summary 
proceeding, for himself/herself or by whomever acts in his/her name 
for the immediate protection of his/her fundamental constitutional 
rights when that person fears the latter may be violated by the action 
or omission of any public authority.

Article 87. Any person may appear before the legal authority to 
demand the application of a law or fulfillment of an administrative 
act. In case of a successful action, the sentence will order the delin-
quent authority to perform its mandated duty. 

Article 88. The law will regulate popular actions for the protection 
of collective rights and interests related to the homeland, space, 
public safety and health, administrative morality, the environment, 
free economic competition, and others of a similar nature. 

Twenty-two constitutions contain no provisions that directly address the 
issue of the enforceability of government’s duty to protect the environment 
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(i.e., they are silent about citizens’ access to court).90 In these countries, stand-
ing to challenge government’s failure to fulfill its constitutional obligation 
to protect the environment will be determined on the basis of legislation, 
jurisprudence, and custom.
 Fifteen nations have constitutions in which the enforceability of govern-
ment duties to protect the environment appears to be explicitly precluded.91 
Each of these thirteen nations has constitutional environmental provisions 
that are expressed in terms of “Directive Principles of State Policy.” For ex-
ample, in Gambia the directive principles include protecting the environment 
for posterity and cooperating in preserving the global environment. However, 
“these principles shall not confer legal rights or be enforceable in any court.”92 
Olowu describes such guiding principles as “worthless platitudes because of 
their inherently emasculated constitutional status.”93

 In six nations, progressive implementation is another factor that could 
restrain the enforceability of government’s duty to protect the environment.94 
Where a constitution includes this government duty but specifically states 
that the duty is subject to the availability of financial resources and other 
national priorities, it is less likely that a court will enforce the duty by sub-
stituting its policy judgment for that of the government. For example, Gabon’s 
constitution provides that “the State, according to its possibilities, shall 
guarantee to all, notably to the child, the mother, the handicapped, to aged 
workers and to the elderly ... a preserved natural environment.”95

 There are fifteen nations where the enforceability of government duties 
to protect the environment is unclear.96 For example, Germany’s constitution 
makes it clear that constitutional rights are enforceable.97 However, there is 
no right to a healthy environment, and the government duty to protect the 
environment is found in a different part of the German constitution (“The 
Federation and the Lander”). 
 The enforceability of environmental provisions cannot be determined 
with certainty by examining constitutional texts in isolation. There can be 
significant differences between enforceability on paper and enforceability in 
practice. For example, the constitution of India makes rights enforceable.98 
However there is no explicit right to a healthy environment in India’s con-
stitution, and the government’s duties to protect the environment (Article 
48A) are among the explicitly unenforceable “Directive Principles of State 
Policy.”99 However, as described in Chapter 8, courts in India have consist-
ently, and in some cases dramatically, circumvented the plain words of the 
constitution, building a body of jurisprudence that interprets the directive 
principle regarding environmental protection as legally binding. Indian 
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jurisprudence serves as a compelling example of the unpredictability of con-
stitutional law and a powerful reminder not to rely upon abstract conclusions 
regarding the enforceability of particular constitutional provisions. As Beatty 
observed, “Even though most constitutions now contain provisions guaran-
teeing some set of social and economic rights, it is rare that the particular 
way they are written in the text is the critical or determining factor in how 
cases are resolved.”100

Conclusion
As of 1 August 2011, 147 out of 193 national constitutions incorporate some 
form of environmental protection provisions, including government’s duty 
to protect the environment, the individual right to a healthy environment, 
procedural environmental rights, the individual responsibility to protect the 
environment, and a diverse array of other provisions (see Figure 3.3). The 
right to live in a healthy environment enjoys explicit recognition in ninety-
two constitutions. No other human right has achieved such a broad level of 
constitutional recognition in such a short period of time.101 For purposes of 
comparison, the right to health is recognized in seventy-four constitutions, 
while the right to food is recognized in at least twenty-one constitutions.102 
Constitutional environmental provisions are now the norm throughout 
Europe, Asia, Latin America, and Africa. The forty-six nations whose constitu-
tions remain silent on environmental protection are mainly former British 

Figure 3.3
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colonies, nations with common-law legal systems, and small island states 
(with some overlap in these three categories). 
 The constitutionalization of environmental protection began in earnest 
in the 1970s and peaked in the early 1990s, but the trend continues. New 
constitutions enacted in 2010 in Kenya and the Dominican Republic include 
the right to a healthy environment and extensive provisions related to en-
vironmental protection.103 Jamaica’s 2011 Charter of Fundamental Rights and 
Freedoms includes the right to a healthy environment, as do the new constitu-
tions in Morocco and South Sudan.104 Iceland’s draft constitution contains 
the right to a healthy environment and other strong environmental provisions 
in a chapter titled Human Rights and Nature.105 A broad coalition of 
Zimbabwean civil society organizations has called for the drafting of a new 
constitution with a “justiciable Bill of Rights that recognises civil, political, 
social, economic, cultural and environmental rights.”106 
 A review of the enforceability of constitutional environmental provisions 
indicates that the majority appear to be prima facie enforceable. This conclu-
sion applies to government’s duty to protect the environment, the individual 
right to live in a healthy environment, and procedural environmental rights. 
In most constitutions, the right to a healthy environment is treated in much 
the same way as any other fundamental human right. In a minority of cases, 
the right to a healthy environment and other social, economic, and cultural 
rights appear to have less legal strength than civil and political rights. Only 
in a small number of nations are these constitutional provisions described 
as unenforceable guiding principles or subject to requirements that enabling 
legislation be introduced to facilitate their enforcement.
 Overall, these constitutional developments appear to reflect a rapid 
evolution of human values, with environmental protection gaining the 
requisite moral importance to merit inclusion in written documents that 
express a society’s most cherished and deeply held values.
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The influence of international law

The focus of this book is on the right to a healthy environment at the national 
level. This chapter shifts gears to examine the significant influence of inter-
national law upon national recognition of the right. International law in the 
fields of human rights and environmental protection affects national consti-
tutions, legislation, and court decisions. As well, there are international courts, 
commissions, and other institutions that can respond to human rights com-
plaints from individuals or NGOs.1 In essence, these international bodies 
can offer a court of last resort for those whose complaints about violations 
of their right to a healthy environment fall upon deaf ears in national judicial 
arenas. This chapter also describes the transnational processes that are stimu-
lating the globalization of this right. These transnational processes involve 
interactions between judges, lawyers, ENGOs, constitutions, legislation, and 
court decisions. Legal developments (constitutional, legislative, or judicial) 
at any level or in any region contribute to further recognition of the right to 
a healthy environment at all levels and in all regions. National environmental 
law is “uploaded” into international law, while international principles and 
precedents are “downloaded” into national and regional systems.2 The result 
is what Yang and Percival describe as “global environmental law” – a field 
of law that is international, national, and transnational in character all at 
once.3 While an entire book could be devoted to this subject, this chapter 
provides a brief but necessary overview.
 Whether international law recognizes the right to live in a healthy en-
vironment as a substantive human right is “a hotly debated issue.”4 Scholars 
come down on both sides and also straddle the fence, arguing that the right 
is unsubstantiated, lex lata (the law as it exists), lex ferenda (the law as it ought 
to be), or somewhere in between, in the process of emerging as a legally 
enforceable right. Assessing the status of any given right at international law 
is a subjective, rather than objective, exercise. Despite complexities and 

......
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ambiguities, determining the status of the right to a healthy environment at 
international law is vitally important. A growing number of regional human 
rights institutions can enforce this right, and the dynamic dialogue between 
international law and national law contributes to its evolution.5 

The Sources of International Law 
To determine whether the right to a healthy environment has acquired bind-
ing status under international law, one must apply the principles responsible 
for the contentious process of establishing international law. The Statute of 
the International Court of Justice sets out the basic framework:

Article 38(1). The Court, whose function is to decide in accordance 
with international law such disputes as are submitted to it, shall apply:

a. international conventions, whether general or particular, estab-
lishing rules expressly recognized by the contesting states;

b. international custom, as evidence of a general practice accepted 
as law;

c. the general principles of law recognized by civilized nations;
d. subject to the provisions of Article 59,6 judicial decisions and 

the teachings of the most highly qualified publicists of the vari-
ous nations, as subsidiary means for the determination of rules 
of law.7 

 Article 38 sets out three primary sources of hard law (a-c) and two sub-
sidiary means of determining rules of law (d). However, these traditional 
categories of international law are supplemented by a wide range of instru-
ments known as “soft law,” which are defined as “principles with potentially 
great political, practical, humanitarian, moral, or other persuasive authority, 
but which do not strictly speaking correspond to extant legal obligations or 
rights.”8 Soft law covers a grey zone, where instruments may affect the inter-
national behaviour of states but are not regarded as legally binding and 
therefore are not directly enforceable in courts or tribunals.9 Soft law includes 
non-binding state declarations, resolutions of the UN General Assembly and 
other international institutions, statements of principles, and other so-called 
aspirational authorities.
 Where there are perceived gaps in legal rules, soft law can fill the void. 
Soft law can be more responsive than hard law and more attractive to states 
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because reaching agreement on such instruments can be easier, and statements 
or declarations can thus be more detailed and precise; for some states, soft 
law may enable them to avoid political difficulties associated with the do-
mestic treaty-ratification process; and soft law instruments may be more 
flexible than formal treaties – easier to amend, supplement, or replace.10 
Because of these attributes, soft law is particularly important in international 
law related to human rights and the environment.11 The 1992 Rio Declaration 
on Environment and Development is a good example of soft law, as it is fairly 
detailed, was negotiated quickly, and was endorsed by 175 nations. A treaty 
covering similar ground would likely have taken longer to negotiate, included 
fewer commitments, and attracted fewer parties.12

 Some scholars argue that soft law is an increasingly important source of 
international environmental law, while others maintain that it is of no pro-
bative value. This debate is important to the status of the right to a healthy 
environment because many international declarations and resolutions ar-
ticulating and recognizing environmental rights are soft law instruments. 
Guzman and Boyle endorse a less formal approach to international human 
rights law, arguing that there is really little practical difference between the 
traditional sources of international law and “soft” law.13 On the other hand, 
traditionalist legal scholars maintain that only hard law can create legally 
binding rights and obligations. As Weil wrote about soft law instruments, 
“neither is there any warrant for considering that, by dint of repetition, non-
normative resolutions can be transmuted into positive law through a sort of 
incantatory effect: the accumulation of non-law or pre-law is no more suf-
ficient to create law than is thrice of nothing to make something.”14 Szekely 
believes that states have made a deliberate effort in the field of international 
environmental law to avoid establishing enforceable commitments.15

 On balance, it appears that soft law has the potential to evolve into, or 
influence the creation of, more formal and binding international law norms.16 
Cassese describes soft law instruments as the building blocks of treaties and 
customary rules.17 Boyle notes that “widespread acceptance of soft law instru-
ments will tend to legitimize conduct, and make the legality of opposing 
positions harder to sustain.”18 Soft law also can be used as evidence of existing 
law, state practice, and opinio juris. A prominent example of this in the en-
vironmental context is the Stockholm Declaration, which sets forth non-binding 
principles of international environmental law, some of which, arguably, have 
evolved into binding rules of customary international law. 
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Conventional International Law
Conventional international law consists of treaties, conventions, and other 
forms of legally binding agreements among nations at the global, regional, 
or bilateral level. 
 Conventions are often described as analogous to contracts between na-
tions. The advantages of conventional international law are its relative clarity, 
its binding nature, and the existence of mechanisms for enforcement in the 
event of violations.19 Because of these advantages, treaties, such as the Vienna 
Con vention for the Protection of the Ozone Layer, form an integral part of inter-
national environmental law.20 However, treaties are subject to troubling 
weak nesses, including the slow and cumbersome negotiation process, the 
tendency to end up with lowest-common-denominator provisions, the failure 
of some states to participate, and delays or weaknesses in implementation.21 
Another shortcoming is that, unlike customary international law, treaties are 
binding only on participants. These weaknesses are demonstrated by the 
ongoing ineffectiveness of the United Nations Framework Convention on Climate 
Change and the Kyoto Protocol.22

Global Treaties and Agreements
The main human rights agreements were negotiated at a time when the pace 
and magnitude of human-induced environmental degradation were not widely 
recognized. The Universal Declaration of Human Rights, International Covenant 
on Civil and Political Rights, and International Covenant on Economic, Social and 
Cultural Rights make no mention of an explicit right to live in a healthy en-
vironment. The drafters of these documents could not be expected to “foresee 
the enormity of ecological degradation and the consequent necessity for 
human rights norms to encompass environmental considerations.”23 
 Three international human rights treaties – the Convention on the Rights 
of the Child, the Convention on the Elimination of All Forms of Discrimination 
against Women, and the Geneva Conventions governing state conduct in times 
of war – indirectly suggest that a minimum level of environmental quality 
is a basic human right. The Convention on the Rights of the Child guarantees, 
as part of children’s right to health, “the provision of adequate nutritious 
foods and clean drinking water, taking into consideration the dangers and 
risks of environmental pollution.”24 The Convention on the Rights of the Child 
also requires that children’s education include “the development of respect 
for the natural environment.”25 The Convention on the Elimination of All Forms 
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of Discrimination against Women requires that governments ensure women 
“enjoy adequate living conditions, particularly in relation to ... sanitation, 
electricity, and water supply.”26 The Geneva Conventions and related protocols 
governing humanitarian standards during war explicitly set forth an obliga-
tion to provide prisoners of war and internees with potable drinking water.27 
It would be contradictory and illogical if prisoners of war somehow enjoyed 
greater rights than ordinary civilians, or if greater rights were applicable in 
times of war than peace. An Additional Protocol to the Geneva Conventions, 
finalized in 1977, imposes a duty on governments to protect the environment 
from “widespread, long-term and severe damage” even during war.28 
 While the Convention on the Rights of the Child, Convention on the Elimination 
of All Forms of Discrimination against Women, and Geneva Conventions include 
provisions linking human rights and the environment, the language of these 
treaties cannot be characterized as recognizing the right to a healthy environ-
ment. Given the lack of explicit treaty references, it is often argued that the right 
to a healthy environment is a prerequisite to, or implicit in, other more widely 
recognized rights such as the right to life, the right to health, the right to decent 
living conditions, and the right to respect for private and family life and the 
home.29 These basic rights are entrenched in the Universal Dec laration of Human 
Rights, which is the backbone of international human rights law, even though 
it was not originally drafted as a legally binding agreement.30 The two detailed 
treaties negotiated to supplement it – the International Covenant on Civil and 
Political Rights (ICCPR) and the International Covenant on Economic, Social and 
Cultural Rights (ICESCR) – are legally binding on state parties. Both the Universal 
Declaration of Human Rights and the ICCPR articulate the right to life: 

Article 6. (1) Every human being has the inherent right to life. The 
right shall be protected by law. No one shall be arbitrarily deprived 
of his life.31 

It is often argued that the right to a healthy environment is an essential com-
ponent of the right to life.32 As reported in Chapters 6 to 10, this approach 
has been adopted by at least twelve national courts in countries whose con-
stitutions do not explicitly include the right to a healthy environment. In 
another eight nations (Argentina, Costa Rica, El Salvador, Greece, Kenya, 
Nepal, Peru, and Romania), judicial recognition of an implicit constitutional 
right to a healthy environment was followed by constitutional amendments 
that explicitly included this right.33
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 The most authoritative expression of the right to health is found in the 
ICESCR and includes an explicit reference to the environment:

Article 12. (1) The States Parties to the present Covenant recognize 
the right to the enjoyment of the highest attainable standard of 
physical and mental health. (2) The steps to be taken by the State 
Parties in the present Covenant to achieve the full realization of this 
right shall include those necessary for: 
... 
(b) The improvement of all aspects of environmental and industrial 

hygiene.34

The UN Committee on Economic, Social and Cultural Rights has stated that 
Article 12(2)(b) includes
 

the requirement to secure an adequate supply of safe and potable 
water and basic sanitation; to prevent and reduce the population’s 
exposure to harmful substances such as radiation and harmful 
chemicals or other detrimental environmental conditions that dir-
ectly or indirectly impact upon human health.35 

The same UN committee noted that states violate their duty to protect the 
right to health if they fail to “enact or enforce laws to prevent the pollution 
of water, air and soil by extractive and manufacturing industries.”36 
Governments must also observe the following examples of environment-
related obligations stemming from the right to health in the ICESCR: 

• abstain from environmental and industrial policies detrimental to health
• not withhold environmental information
• adopt legislation to protect people against environmental activities that 

could harm their health
• ensure dissemination of adequate information on environmental risks 
• take measures to ensure, safeguard, and promote a healthy environment
• provide basic water and sanitation services.37

 There is clearly some degree of overlap between the rights to life, health, 
and a healthy environment. While the rights to life and health are well estab-
lished in global treaties and can be used in cases of environmental degradation 
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that directly harm humans, there is not yet a global treaty that explicitly 
recognizes the right to a healthy environment.38

Regional Treaties and Agreements
At the regional level, the right to a healthy environment is recognized in 
legally binding agreements covering Africa, the Americas, Europe, and the 
Middle East. These treaties provide formal processes for addressing claims 
that human rights have been violated. At least 115 UN member nations are 
parties to these regional agreements.39 To date there are no comparable agree-
ments in Asia or Oceania, although the draft Asian Human Rights Charter 
incorporates the right to a healthy environment, and the Association of 
Southeast Asian Nations has ratified a charter that includes references to hu-
man rights and the environment.40 

Africa
The 1981 African (Banjul) Charter on Human and Peoples’ Rights is the earliest 
regional human rights treaty to explicitly recognize the right to live in a healthy 
environment: 

Article 24. All peoples shall have the right to a general satisfactory 
environment favorable to their development.41 

Fifty-three nations are parties to the African Charter.42 The reference to “All 
peoples” in Article 24 led Birnie and Boyle to suggest that the African Charter 
protects only a collective right rather than an individual right.43 However, the 
African Commission on Human and Peoples’ Rights has interpreted it as 
encompassing both collective and individual rights.44 The recent Protocol to 
the African Charter on Human and Peoples’ Rights on the Rights of Women in 
Africa confirms this reading, as it states that “Women shall have the right to 
live in a healthy and sustainable environment.”45

 The African Commission on Human and Peoples’ Rights has limited 
powers. Although it can receive complaints (formally known as “communica-
tions”) from individuals and NGOs, it can only produce reports and non-
binding recommendations. As Nwobike points out, “The greatest institutional 
weakness of the African Commission is its inability to enforce its decisions 
against State parties.”46 A study of forty-four cases in which the commission 
found human rights violations and issued recommendations revealed only 
six cases in which state parties complied fully with the recommendations.47 
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Because of the commission’s weakness, an African Court on Human and 
Peoples’ Rights was created in 2004, with enhanced powers.48 However, 
access to the court is limited to states unless a state makes a declaration ac-
cepting the competence of the court to hear cases from individuals and NGOs. 
The African Court is now operational but has not yet ruled on any environ-
mental cases.49 

Americas
The inter-American human rights system was born with the adoption of the 
American Declaration of the Rights and Duties of Man in 1948. In 1969, the 
American Convention on Human Rights was adopted, entering into force in 
1978. The convention has been ratified by twenty-four countries (not includ-
ing the United States or Canada).50 The jurisdiction of the Inter-American 
Court of Human Rights is limited to nations that have ratified the American 
Convention and accepted the court’s optional jurisdiction. However, the 
Inter-American Commission on Human Rights issues reports and hears cases 
regarding all thirty-five member nations of the Organization of American 
States. 
 In 1988, parties to the American Convention agreed to the Additional Protocol 
to the American Convention on Human Rights (known as the San Salvador 
Protocol), which provides:
 

Article 11.1 Everyone shall have the right to live in a healthy en-
vironment and to have access to basic public services.
11.2 The States Parties shall promote the protection, preservation, 
and improvement of the environment.51 

The San Salvador Protocol entered into force in 1999. However, only fifteen 
out of the twenty-four parties to the American Convention have ratified the 
agreement.52 Although Article 11 seems to be a strong articulation of the right 
to live in a healthy environment, several other articles weaken it. Article 1 
provides for the progressive, rather than immediate, implementation of the 
Protocol’s rights. Article 19(6) does not include the right to a healthy environ-
ment among the rights whose violation can give rise to individual petitions. 
This precludes citizens who believe their right to a healthy environment has 
been infringed from bringing a case before the Inter-American Commission 
unless other rights are also violated.53 Because of these provisions, some 
experts criticize the San Salvador Protocol as being weak.54 
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Europe
Despite its reputation for environmental leadership, Europe lagged behind 
Africa and the Americas in crafting a regional agreement that explicitly ac-
knowledges the right to live in a healthy environment. The European Convention 
for the Protection of Human Rights and Fundamental Freedoms (1950) and the 
European Social Charter (1961) both predate the modern environmental era 
and are silent on the matter of environmental rights. The European Union’s 
Charter of Fundamental Rights, proclaimed in 2000, states that “a high level 
of environmental protection and the improvement of the quality of the en-
vironment must be integrated into the policies of the Union and ensured in 
accordance with the principles of sustainable development.”55 However, the 
European Charter did not explicitly recognize the right to live in a healthy 
environment, an omission criticized by NGOs and legal experts. Neither the 
1999 Treaty of Amsterdam (revising the Maastricht Treaty of the European 
Union) nor the as yet unratified European Constitution recognize the right to 
live in a healthy environment.56 
 Proposals to amend European human rights agreements to recognize the 
right to a healthy environment date back four decades.57 In 1970, the Council 
of Europe proposed adding a new protocol to the European Convention on 
Human Rights “guaranteeing the right of every individual to enjoy a healthy 
and unspoiled environment.”58 In 1990, the Parliamentary Assembly of the 
Council of Europe proposed that the draft European Charter of Fundamental 
Rights include a provision stating that “Every person has the fundamental 
right to an environment and living conditions conducive to his good health, 
well-being, and development of the human personality.”59 In 2010, the Com-
mittee of Ministers of the Council of Europe rejected a proposal from their 
own Parliamentary Assembly to add a protocol recognizing the right to a 
healthy environment to the European Convention on Human Rights.60

 Although there is no European human rights agreement that explicitly 
recognizes the right to a healthy environment, the 1998 Aarhus Convention 
on Access to Information, Public Participation in Decisionmaking and Access to 
Justice in Environmental Matters includes the following provisions:

Preamble
...
Recognizing that adequate protection of the environment is essential 
to human well-being and the enjoyment of basic human rights, 
including the right to life itself, 
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Recognizing also that every person has the right to live in an environ-
ment adequate to his or her health and well-being, and the duty, 
both individually and in association with others, to protect and 
improve the environment for the benefit of present and future 
generations,

Article 1. Objective
In order to contribute to the protection of the right of every person 
of present and future generations to live in an environment adequate 
to his or her health and well-being, each Party shall guarantee the 
rights of access to information, public participation in decision-
making, and access to justice in environmental matters in accordance 
with the provisions of this Convention. 

 The Aarhus Convention is regarded as globally significant in its recognition 
of environmental rights.61 As Pallemaerts observes, “The Aarhus Convention 
is the first multilateral environmental agreement whose main purpose is to 
impose on its contracting parties obligations toward their own citizens.”62 In 
this sense, Aarhus represents a hybrid of environmental law and human rights 
law. The Aarhus Convention has been ratified by forty-three nations and the 
European Community. However, the United Kingdom made the following 
reservation when ratifying the agreement:

The United Kingdom understands the references in article 1 and the 
seventh preambular paragraph of this Convention to the “right” of 
every person “to live in an environment adequate to his or her health 
and well-being” to express an aspiration which motivated the negotia-
tion of this Convention and which is shared fully by the United 
Kingdom. The legal rights which each Party undertakes to guarantee 
under article 1 are limited to the rights of access to information, public 
participation in decision-making and access to justice in environ-
mental matters in accordance with the provisions of this Convention.63 

In other words, the United Kingdom rejected recognition of a legally enforce-
able right to live in a healthy environment. Other commentators have denied 
that Aarhus introduces a substantive right to environmental protection, argu-
ing that it only safeguards procedural rights.64 For example, Pedersen sug-
gests that “the Convention refers to a right on an aspirational level.”65 This 
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interpretation appears to be at odds with the plain wording of the agreement 
and the decision of the United Kingdom to make a reservation on this point. 

Middle East
Article 38 of the Arab Charter on Human Rights explicitly acknowledges the 
right to a healthy environment:
 

Every person has the right to an adequate standard of living for 
himself and his family, which ensures their well-being and a decent 
life, including food, clothing, housing, services and the right to a 
healthy environment. The States Parties shall take the necessary 
measures commensurate with their resources to guarantee these 
rights.66 

The Arab Charter on Human Rights entered into force in 2008 and provides 
for the creation of an Arab Human Rights Committee to review reports from 
states parties. The committee does not have the authority to receive petitions 
or complaints from individuals or NGOs. An Arab Court on Human Rights 
is being discussed but is not yet established.
 
Customary International Law
Customary international law, described by the Statute of the International Court 
of Justice as “evidence of a general practice accepted as law,” has two key ele-
ments. The first is objective evidence of state practice, which must be consistent 
over time and across the majority of nations, although not necessarily uni-
form. The second element is subjective evidence that states perceive their 
conduct as responding to legal obligations, a concept known as opinio juris. 
This is comparable to the way that proving guilt for some crimes requires 
evidence of both actus reus (the criminal act) and mens rea (the intention to 
commit the crime). Customary law also includes peremptory norms (i.e., jus 
cogens), which are considered to be binding rules by the international com-
munity. Peremptory norms in the realm of human rights include prohibitions 
on slavery; genocide; piracy; war crimes; the murder or intentional disappear-
ance of individuals; torture or other cruel, inhuman, or degrading treatment 
or punishment; prolonged arbitrary detention; systematic racial discrimina-
tion; and crimes against humanity.67 
 Evidence of customary international law is provided by constitutions, 
legislation, regulations, government policy documents and statements, opin-
ions of official legal advisors, diplomatic correspondence, treaty ratifications, 
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the practice of international institutions, and UN General Assembly resolu-
tions relating to legal questions.68 Judicial decisions (from national and 
international courts and tribunals) and teachings of publicists can also influ-
ence customary international law.69 
 An important advantage of customary international law over conventional 
international law is that it can bind all states, even without their consent. As 
Birnie and Boyle describe it, “the inactive are carried along with the active.”70 
Only persistent objectors, meaning nations that actively and consistently 
deny the applicability or existence of a rule of customary international law, 
may not be bound by it.71 In the environmental context, one of the most 
frequently cited principles of customary international law is “the existence 
of the general obligation of States to ensure that activities within their juris-
diction and control respect the environment of other states or of areas beyond 
national control.”72

 On the other hand, customary international law is complex and contro-
versial because it is unwritten and open to conflicting interpretation.73 Janis 
writes: “The determination of customary international law is more an art 
than a scientific method.”74 The distinction between what a state does and 
what it believes is inherently problematic, as it can be difficult to discern the 
latter. The problem has been addressed by assuming that state practice reflects 
an underlying intent, and by relying on statements of belief and other posi-
tive evidence as a substitute for actual beliefs.75 There is an ongoing dispute 
among legal scholars as to whether state practice or opinio juris should be 
given greater weight in assessing the status of customary international law.76 
Other weaknesses of customary international law include the practical dif-
ficulty of demonstrating widespread or consistent practice in a world with 
approximately two hundred nations, the lengthy amount of time required 
to establish evidence of consistent practice, and the lack of institutions to 
adjudicate disputes or enforce the law. Because of these weaknesses, Guzman 
argues that customary international law may have less influence on the be-
haviour of states than soft law.77

Resolutions and Declarations
The first time the UN General Assembly explicitly linked environmental 
degradation and human rights was in 1968, in a resolution calling for an 
international conference on the environment.78 The ensuing Stockholm 
Conference in 1972 marked a seminal point in the evolution of the right to 
a healthy environment, with the resultant Stockholm Declaration on the Human 
Environment containing the following principle:
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Principle 1
Man has the fundamental right to freedom, equality and adequate 
conditions of life, in an environment of a quality that permits a 
life of dignity and well-being, and he bears a solemn responsibility 
to protect and improve the environment for present and future 
generations.79 

Some scholars argue that Principle 1 of the Stockholm Declaration “stops 
short of proclaiming a right to environment, but it clearly links human 
rights and environmental protection.”80 In fact, the intention of the drafters 
of the Stockholm Declaration was to recognize the right of individuals to an 
adequate environment.81 Although not generally considered to be legally 
binding, the Stockholm Declaration has had an enduring impact at both the 
national and international levels. Gormley claimed that the Stockholm 
Declaration, like the Universal Declaration of Human Rights, represents custom-
ary international law.82 Pallemaerts asserted that the “Stockholm Declaration 
inspired many national constitutional provisions, adopted since the early 
1970s, which recognize the right to the environment as a fundamental right 
under domestic law.”83

 Since 1972, many non-binding declarations have incorporated the right 
to a healthy environment, including the following:

• the 1989 Hague Declaration on the Environment
• resolutions from the UN General Assembly in 1990 and 2000
• the Council of Europe’s 1990 Dublin Declaration
• the 1990 Cairo Declaration on Human Rights in Islam84

• repeated resolutions from the UN Commission on Human Rights85

• the Earth Charter, a unique international agreement that was drafted by 
civil society rather than states86 

• the 2007 Male’ Declaration on the Human Dimension of Climate Change87 
• the 2010 Universal Declaration of the Rights of Mother Earth.

On the other hand, the right to a healthy environment was not explicitly 
included in the Rio Declaration on Environment and Development produced at 
the 1992 Earth Summit, nor was it endorsed at the 2002 World Summit on 
Sustainable Development.88 The Rio Declaration was viewed by some scholars 
as a step toward the codification of environmental rights in international 
law, while others worried that the “failure to give greater explicit emphasis 
to human rights is indicative of continuing uncertainty and debate.”89 
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According to Shelton, it was surprising that, “in light of two decades of con-
vergence and growing acceptance of a right to environment in various legal 
instruments, consensus was absent.”90 The Rio Declaration was endorsed by 
more than 175 nations and has been repeatedly affirmed (e.g., at the 1994 
UN Conference on Population and Development – 179 nations; the 1995 
World Summit for Social Development – 186 nations; and Habitat II: the 
1996 Second Conference on Human Settlements – 175 nations).91 Lee views 
this pattern of endorsements as “evidence of a widespread and consistent 
state practice that can contribute to the creation of a right to a healthy en-
vironment as a principle of customary international law.”92 
 Critics observe that a proliferation of declarations cannot be equated 
with a legally binding right to a healthy environment.93 Pevato writes that 
most of the international declarations articulating environmental rights “set 
forth aspirational goals within non-legally binding soft law documents.”94 
On the other hand, declarations and resolutions can influence both state 
behaviour and the evolution of binding law.95

 The United States appears to be the only nation that expressly denies the 
existence of the right to a healthy environment in both domestic and inter-
national law. The US argues that if the right is in fact part of customary 
international law, it does not apply to Americans because the US government 
has persistently objected to its recognition.96

General Principles 
National laws and the decisions of national courts serve as evidence of “the 
general principles of law recognized by civilized nations,” the third source 
of international law articulated in the Statute of the International Court of 
Justice. This category of international law comprises legal principles so basic 
and fundamental that they are reflected in the majority of national legal 
systems, such as res judicata (“a matter already judged” is not subject to being 
litigated again by the same parties). Determining general principles of law is 
a matter of comparative analysis of national laws.97 Again, although this 
source of international law may sound relatively straightforward and objective, 
in reality it is complex and subjective. How many nations must adhere to a 
principle in order for it to qualify as a general principle? Malone and Pas-
ternack state that “when a sufficient number of domestic constitutions rec-
ognize the same right, then the right can be considered a general principle 
of law.”98 However, there is no golden rule or even rule of thumb as to what 
constitutes “a sufficient number” of nations.
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 An argument can be made that the right to live in a healthy environment 
constitutes a general principle of international law, based on a comparative 
assessment of domestic laws from around the world. Of the 193 UN members, 
there are ninety-two nations whose constitutions recognize the right to a 
healthy environment. An additional twelve nations have recognized an implicit 
right to a healthy environment through decisions of their Constitutional or 
Supreme Court. On the basis of regional treaties, 115 UN member nations 
recognize the right to a healthy environment. To this total may be added seven 
nations belonging to the Council of Europe, whose members are subject to 
the jurisprudence of the European Court of Human Rights (ECHR).99 The 
ECHR recognizes the right to a healthy environment is implicit in the European 
Convention on Human Rights (discussed below). On the basis of recognizing 
the right to a healthy environment either in a constitution or through ratifica-
tion of a legally binding regional treaty, the total is 150 out of 193 nations.100 
If one includes the small island states that signed the Male’ Declaration recog-
nizing the right to a healthy environment, then 175 UN nations recognize the 
right to a healthy environment.101 If national legislation recognizing the right 
to a healthy environment is included, the total would be 178 nations out of 
193, or 92 percent of the nations of the world (see Figure 4.1).102 This is a very 
strong majority and suggests that the right to a healthy environment is very 
close to becoming, if it is not already, a general principle of international law.
 The fifteen nations that do not yet recognize that their citizens possess a 
legal right to live in a healthy environment are Afghanistan, Australia, Brunei 
Darussalam, Cambodia, Canada, China, Japan, Kuwait, Laos, Lebanon, 
Myan mar, New Zealand, North Korea, Oman, and the United States. Even 
among these nations there are subnational jurisdictions that recognize the 
right to a healthy environment, including five provinces and territories in 
Canada and six American states.103

 In terms of regional recognition of the right to a healthy environment, 
there is unanimity in Africa and Latin America and near unanimity in Europe. 
Within these three regions, a strong case can be made that the right to a 
healthy environment has evolved from a normative concept to a legally en-
forceable human right. In Asia, the majority of nations recognize the right to 
a healthy environment, including India and Indonesia, two of the largest and 
most populous nations in the region. China, with its large population and 
massive economy, is a significant exception. In the three remaining regions 
– North America, Oceania, and the Caribbean – the picture is starkly differ-
ent. Apart from the Dominican Republic and Jamaica, there are no other 
nations within these regions whose constitutions recognize the right to a 
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healthy environment, nor have any national courts ruled that this right is 
implicit in other constitutionally protected rights. There is no regional human 
rights agreement in Oceania, and while nations in North America and the 
Caribbean are potentially part of the inter-American human rights system, 
none of them has ratified the San Salvador Protocol.

Judicial Decisions and Legal Experts
Judicial decisions and the teachings of the most highly qualified experts are 
described in the Statute of the International Court of Justice as subsidiary means 
of determining international law. Brownlie suggests that the label “subsidiary 
means” ought not to be exaggerated in import and that judicial decisions 
should be regarded as authoritative evidence of the state of the law.104 As 
noted earlier, decisions of global and regional courts and similar bodies also 
serve as evidence of customary international law. 
 Almost all global and regional human rights institutions, including the 
UN Human Rights Committee, the Inter-American Court of Human Rights, 
the Inter-American Commission on Human Rights, the European Court of 
Human Rights, and the African Commission on Human and Peoples’ Rights, 
have developed jurisprudence that links environmental degradation to human 
rights violations. Air pollution, water pollution, toxic waste, deforestation, 
and excessive noise have been implicated in violations of the rights to life, 
health, property, information, and respect for private life, family life, and the 
home. According to Kiss and Shelton, “International courts and other treaty 
bodies have expanded or reinterpreted these guarantees in light of environ-
mental concerns, despite the lack of explicit reference to environmental rights 
in most human rights instruments.”105 In light of the foregoing, it is vital to 
distinguish between the many cases that link environmental harm and human 
rights, and the small but growing number of cases that specifically endorse 
the right to a healthy environment. The following discussion briefly reviews 
the key environment/human rights decisions from both global and regional 
courts and commissions. Taken as a whole, these decisions indicate that the 
right to a healthy environment is gradually gaining broader recognition.

Decisions of Global Courts and Tribunals

International Court of Justice
The International Court of Justice (ICJ) settles disputes between UN members 
and issues advisory opinions on legal questions submitted by authorized 
international institutions.106 Although the ICJ established a special chamber 
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to deal with environmental questions in 1993, there have been no decisions 
directly addressing the question of a right to a healthy environment.107 
However, in an oft-cited portion of GabčíkovoNagymaros, a case involving a 
controversial dam project in Eastern Europe, Judge Weeramantry wrote, in a 
separate opinion:

The people of both Hungary and Slovakia are … entitled to the 
preservation of their human right to the protection of their environ-
ment … The protection of the environment is ... a vital part of 
contemporary human rights doctrine, for it is a sine qua non for 
numerous human rights such as the right to health and the right 
to life itself ... damage to the environment can impair and under-
mine all the rights spoken of in the Universal Declaration and other 
human rights instruments.108

United Nations Human Rights Committee

The UN Human Rights Committee was established to monitor the imple-
mentation of the International Covenant on Civil and Political Rights (ICCPR). 
Individuals can file communications with the committee asserting violations 
of their rights, but only if their nation has ratified the Optional Protocol to the 
ICCPR.109 There will also be a process for adjudicating complaints alleging 
violations of the human rights identified in the International Covenant on 
Economic, Social and Cultural Rights (ICESCR), but not until the Optional 
Protocol to the ICESCR comes into force.110

 Only a handful of the more than one thousand communications submit-
ted to the UN Human Rights Committee since 1976 have involved allegations 
of environmental degradation.111 For example, a group of Sri Lankan citizens 
filed a communication asserting that their right to life, including a healthy 
environment, had been violated by the construction of a major expressway. 
The committee found their claim to be inadmissible on technical grounds.112 
The most prominent environmental case addressed to the Human Rights 
Committee was also ruled inadmissible, yet it is frequently cited by propon-
ents of the right to a healthy environment.113 In the Port Hope case, residents 
of a Canadian town alleged that dumping nuclear waste near their residences 
constituted pollution that threatened their right to life. The committee decided 
against the residents based on the residents’ failure to exhaust domestic 
remedies; however, the committee noted that the case raised serious issues 
about the state’s obligation to protect the right to life.114 
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Regional Court Decisions

Inter-American Commission on Human Rights
The Inter-American Commission on Human Rights (IACHR) has issued rec-
ommendations in a number of situations where environmental degradation 
has affected human rights, including several cases where petitioners alleged 
a violation of their right to a healthy environment. Most of the cases have 
involved adverse effects on indigenous people. The IACHR first established a 
link between environmental quality and the right to life in 1985, determining 
that a highway and authorizations for natural resource exploitation in Brazil 
violated the rights of the Yanomani Indians to health, life, liberty, personal 
security, and free movement.115 The contested highway was built prior to the 
IACHR’s ruling.116 In a similar situation involving the effects of oil and gas 
development in Ecuador on the Yanomani people, the IACHR concluded that 
toxic chemicals were contaminating the Yanomani’s water, air, and soil, 
jeopardizing their health and their lives.117 The IACHR observed: 

The realization of the right to life, and to physical security and in-
tegrity is necessarily related to, and in some ways dependent upon 
one’s physical environment. Accordingly, where physical contamina-
tion and degradation pose a persistent threat to human life and 
health, the foregoing rights are implicated ... Conditions of severe 
environmental pollution, which may cause serious physical illness, 
impairment and suffering on the part of the local populace, are in-
consistent with the right to be respected as a human being.118

 The recommendations of the IACHR are non-binding but are expected 
to influence government policies and actions. As well, if a state fails to follow 
the IACHR’s recommendations, the commission can ask the Inter-American 
Court to issue an enforcement order. Scott argues that because of a lack of 
implementation, the commission’s recommendations regarding Ecuador and 
Brazil “have not effectively improved conditions for native people and their 
lands.”119 The Yanomani cases from Brazil and Ecuador predate the San Salvador 
Protocol, which explicitly recognizes the right to a healthy environment.
 Several cases brought after the San Salvador Protocol came into force raised 
the right to a healthy environment but were decided on the basis that en-
vironmental degradation violated other human rights. In 2000, the 
Association of Lhaka Honhat Aboriginal Communities alleged that a highway 
being built in Argentina would violate members’ rights to life and to a healthy 
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environment. The IACHR requested that Argentina conduct meaningful 
consultation.120 In 2003, the Maya Indigenous Communities of the Toledo 
District in Belize alleged that logging and oil concessions violated their right 
to a healthy environment as part of their rights to life and health. The Maya 
also alleged violations of their rights to property, religious freedom, family 
protection, and cultural life, and their right to participate in government 
decision making. The IACHR held that environmental damage from logging 
was part of a broad suite of actions that violated the Maya’s right to property 
and determined it was unnecessary to address the other alleged human rights 
violations.121 In a second 2003 case, a mine contaminated a small indigenous 
community in Peru with toxic sludge containing arsenic, lead, mercury, and 
cadmium. The IACHR requested that Peru implement provisional measures 
to protect human health, including conducting an environmental assessment 
and removing the toxic waste.122 In 2005, a petition filed by Inuit people 
from Canada and the United States alleged that climate change violated their 
human rights, including the right to live in a healthy environment, but the 
petition was declared inadmissible.123

 Currently pending before the IACHR are three additional petitions link-
ing environmental degradation to human rights. The Cacataibo people, 
residents of a remote region in the Peruvian Amazon, filed a petition seeking 
to block oil and gas exploration in their territory.124 In 2006, the residents of 
La Oroya, a Peruvian town contaminated by the operation of a lead smelter, 
won a case in Peru’s Constitutional Court on the basis that a number of their 
rights were being violated, including the right to a healthy environment (this 
case is discussed in Chapter 6). The government did not comply with the 
court’s order, so the residents filed a petition with the IACHR. The commis-
sion requested that the Peruvian government immediately provide specialized 
medical treatment to residents of La Oroya who were suffering poor health 
linked to air, water, and soil pollution.125 In 2009, the IACHR agreed to ad-
judicate the case.126 In 2010, the IACHR asked Guatemala to suspend a mining 
project and prevent environmental contamination threatening the water 
supply of eighteen Maya communities.127 

The Inter-American Court of Human Rights

Like the IACHR, the Inter-American Court of Human Rights has decided a 
number of cases involving the effect of environmental degradation on human 
rights.128 Again, most of the cases have involved indigenous communities. 
None of the court’s decisions has directly addressed the right to a healthy 
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environment. For example, in 2001, the Inter-American Court held that 
Nicaragua’s decision to grant timber licences to a foreign company without 
considering indigenous people’s dependence on the land in question violated 
their human rights.129 The Awas Tingni case represented the first time that the 
Inter-American Court, relying on the San Salvador Protocol, made the connec-
tion between environmental degradation and human rights. The court ordered 
Nicaragua to abstain from permitting any resource extraction activities within 
the area occupied and used by the Awas Tingni. In 2008, the government of 
Nicaragua awarded the Awas Tingni Community title to 73,000 hectares of 
its land, marking a major step forward in the resolution of the case.
 In 2003, the Kichwa Peoples of the Sarayaku Indigenous Community 
accused Ecuador of allowing foreign oil companies to carry out activities on 
ancestral lands without consent or due process.130 The IACHR requested that 
Ecuador take provisional steps to protect protestors, secure the indigenous 
people’s special relationship with their land, and investigate criminal acts 
against the indigenous people. Ecuador refused to cooperate, so the IACHR 
went to the Inter-American Court to seek assistance in enforcing the provi-
sional measures. The Inter-American Court ordered Ecuador to comply with 
the IACHR’s recommendations.131 The case is now awaiting the court’s deci-
sion on the merits.132

 The Yakye Axa are an indigenous people who were resettled and are seek-
ing a return to their ancestral lands in Paraguay. Their traditional lands have 
been sold to multinational corporations. In 2005, the Inter-American Court 
found that Paraguay had violated the Yakye Axa’s right to life, interpreting 
right to life broadly as encompassing other rights including the right to a 
healthy environment.133 A similar case involving the Sawhoyamaxa Indigenous 
Community produced the same outcome.134

 The most recent environmental decision of the Inter-American Court 
came in 2007, in the Twelve Saramaka Clans case, which involves the govern-
ment of Suriname’s actions in granting mining and logging concessions in 
the traditional territory of the Saramaka people. The Inter-American Court 
found that serious environmental damage had occurred, violating the 
Saramaka’s right to property (in the collective sense) and their right to judicial 
protection (since the domestic legal system of Suriname failed to recognize 
the legitimate legal interest represented by collective title).135 

European Court of Human Rights
Despite the absence of an explicit right to a healthy environment in the 
European Convention on Human Rights, the European Court of Human Rights 
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(ECHR) has adjudicated numerous cases where victims of environmental 
degradation or hazards relied on other human rights in their search for re-
dress.136 In environmental cases, the ECHR has relied on the following rights: 

• right to life (Article 2)
• right to a fair trial (Article 6)
• right to respect for private and family life, and home (Article 8)
• freedom of expression (Article 10)
• right to peaceful assembly (Article 11)
• right to an effective remedy (Article 13)
• right to peaceful enjoyment of property (Article 1 of the First Protocol).

Because of the extensive ECHR jurisprudence related to environmental issues 
and human rights, not all cases will be described in this chapter. Instead, the 
analysis will draw out the key legal principles articulated by the ECHR in 
linking human rights and the environment, discuss crucial judgments, and 
trace the evolution of the right to a healthy environment. 

Article 8: Respect for Private and Family Life, and Home
Of the European Convention’s provisions, Article 8 has been the most frequently 
cited in an environmental context:

Article 8.1 Everyone has the right to respect for his private and family 
life, his home and correspondence.
8.2 There shall be no interference by a public authority with the 
exercise of this right except such as is in accordance with the law and 
is necessary in a democratic society in the interests of national secur-
ity, public safety or the economic well-being of the country, for the 
prevention of disorder or crime, for the protection of health or 
morals, or for the protection of the rights and freedoms of others. 

The ECHR’s breakthrough in protecting human rights from environmental 
harm came in 1994 in the Lopez Ostra case, in which the court determined 
that “severe environmental pollution may affect individuals’ well-being and 
prevent them from enjoying their homes in such a way as to affect their private 
and family life adversely without, however, seriously endangering their 
health.”137 The court found that the Spanish authorities had failed to strike 
a fair balance between economic interests and the applicant’s right to respect 
for her home, resulting in a violation of Article 8. Sands wrote that the Lopez 
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Ostra decision “implies a general right to a clean environment” in Europe.138 
However, the ECHR itself has made conflicting statements on this point, as 
the following discussion demonstrates.
 Since the Lopez Ostra decision, many cases have found violations of Article 
8 on the basis of environmental hazards, including toxic emissions from a 
fertilizer factory,139 air pollution from a steel plant,140 excessive noise,141 the 
operation of a hazardous-waste treatment facility,142 air pollution and vibra-
tion from the rerouting of a highway,143 and the use of sodium cyanide in 
gold mining.144 In contrast, in several cases involving allegations of excessive 
noise from airports, the ECHR did not find that Article 8 was violated. The 
court held that the measures taken by states in relation to noise abatement 
were within the margin of appreciation (deference accorded to government 
decision makers), and in these circumstances it was not for the court to sub-
stitute its assessment of what might constitute the best policy.145 

Article 2: Right to Life
In Oneryildiz, at least twenty-six people died because of an explosion at a 
municipal dump/landfill site, with evidence that Turkish governments knew 
for years about the serious danger of such an event.146 Although the right to 
a healthy environment was mentioned, the case was decided on the basis of 
violations of the rights to life, effective remedies, and peaceful possession of 
property. From an environmental perspective, Oneryildiz established a posi-
tive obligation upon states to protect life from “industrial activities, which 
by their very nature are dangerous, such as the operation of waste-collection 
sites.”147 In the words of the ECHR, “The positive obligation to take all ap-
propriate steps to safeguard life for the purposes of Article 2 entails above all 
a primary duty on the State to put in place a legislative and administrative 
framework designed to provide effective deterrence against threats to the right 
to life.”148 

Article 6: Right to a Fair Hearing
Article 6 of the European Convention guarantees that everyone is entitled to a 
fair hearing, and has been used to provide procedural safeguards in environ-
mental cases. In Zander, the lack of a judicial review process available to a 
Swedish citizen wishing to challenge a permit for a neighbouring waste treat-
ment facility was found to violate Article 6.149 In Okyay, the ECHR found a 
violation of Article 6 because the Turkish government failed to enforce court 
orders, based on environmental damage, to halt pollution from three thermal 
power plants.150 The court orders had been upheld on appeal by Turkey’s 
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Supreme Administrative Court. The case turned on whether the applicants 
could establish that they had a civil right relevant to the operation of the 
power plants despite their acknowledgment that they had suffered no physical 
or economic harm. Because their right to live in a healthy environment was 
protected by the Turkish constitution, the ECHR held that they had a civil 
right for purposes of Article 6. The ECHR also referred to “relevant inter-
national texts on the right to a healthy environment.”151 In the Taskin case, 
the court also found a violation of Article 6, because Turkish authorities 
circumvented court orders, again based on the constitutional right to a healthy 
environment, that quashed operating permits for a gold mine.152

Other ECHR Jurisprudence Related to the Environment
The ECHR has defended the ability of states to infringe human rights in the 
legitimate pursuit of environmental protection objectives. For example, per-
mission to carry out construction in a green belt has been revoked, restrictions 
on fishing rights justified, and revocation of a licence to extract gravel up-
held.153 Most recently, the ECHR rejected a complaint about excessive noise 
allegedly caused by wind turbines.154 In these cases, the broader societal inter-
est in environmental protection has outweighed property rights and rights 
under Article 8. In several Article 10 cases involving freedom of expression, 
the court emphasized the importance of publicizing environmental informa-
tion and the watchdog role played by civil society organizations.155 The court 
has also addressed the rights to peaceful assembly and freedom of association 
(Article 11) in cases involving a proposed rally by an ENGO and the state-
ordered dissolution of an ENGO.156 
 The preceding discussion focuses on the extent to which the ECHR has 
found that environmental hazards or harm violated various human rights 
explicitly recognized in the European Convention. The ECHR has also made a 
number of observations regarding the right to a healthy environment. In 
Hatton, the Grand Chamber split 12-5 on whether Article 8 was violated by 
excessive noise from Heathrow Airport. The majority wrote: “There is no 
explicit right in the Convention to a clean and quiet environment, but where 
an individual is directly and seriously affected by noise or other pollution, 
an issue may arise under Article 8.”157 The dissenting judges wrote: “Article 
8 of the Convention guarantees the right to a healthy environment,” including 
“protection against nuisance caused by harmful chemicals, offensive smells, 
agents which precipitate respiratory ailments, noise, and so on,” and the 
majority judgment “seems to us to deviate from the above developments in 
the case-law and even to take a step backwards.”158 
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 In Kyrtatos, the court ruled that urban development that harmed a swamp, 
damaging birds and other protected species, did not constitute interference 
with Article 8.159 The court reiterated its position that the crucial element in 
determining whether environmental damage interferes with Article 8(1) is

the existence of a harmful effect on a person’s private or family sphere 
and not simply the general deterioration of the environment. Neither 
Article 8 nor any of the other Articles of the Convention are specifically 
designed to provide general protection of the environment as such; 
to that effect, other international instruments and domestic legisla-
tion are more pertinent in dealing with this particular aspect.160

In a perplexing statement, however, the court added that “it might have been 
otherwise if, for instance, the environmental deterioration complained of 
had consisted in the destruction of a forest area in the vicinity of the appli-
cants’ house, a situation which could have affected more directly the appli-
cants’ own well-being.”161 One might ask why the destruction of a forest 
would cause a different legal outcome than the destruction of a swamp. In 
Fadeyeva, a Russian air pollution case, the court reiterated that “Article 8 has 
been relied on in various cases involving environmental concern, yet it is not 
violated every time that environmental deterioration occurs: no right to nature 
preservation is as such included among the rights and freedoms guaranteed 
by the Convention.”162

 Recent decisions in Tatar, Atanasov, and Grimkovskaya confirm the scope 
of the ECHR’s interpretation of the right to a healthy environment. Tatar 
contains a clear endorsement of the right to a healthy environment.163 In 
Tatar, a Romanian case dealing with the dangers of using sodium cyanide for 
mining, the court observed that the right to a healthy environment is protected 
in both the Romanian constitution and Romanian environmental legisla-
tion.164 The court concluded that the state’s failure to take positive actions to 
prevent an environmental disaster violated “the rights to life, private and 
family life and, more generally, to the enjoyment of a healthy and protected 
environment.”165 In Atanasov, dealing with the reclamation of a tailings pond 
from a copper mine, the ECHR found evidence of pollution but no proof of 
direct impact on the applicant or his family and reiterated that there is no 
right to nature preservation.166 In Grimkovskaya, the court found that the 
cumulative effect of noise, vibrations, and air and soil pollution from a re-
routed motorway directly harmed the applicant, and violated Article 8.167
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 As Shelton concludes, “Environmental rights have found a place in the 
European system, despite the lack of reference to them in the Convention.”168 
Boyle also concludes that the ECHR’s case law entrenches environmental 
rights, although only for individuals directly affected by environmental deg-
radation.169 However, there are limits on what the court considers as falling 
within the ambit of the right. The human rights guarantees in the European 
Convention have been useful primarily when the environmental harm consists 
of pollution (air, water, or noise) that threatens human health. At the present 
time, nature conservation and protecting biodiversity are excluded, although 
the court’s musings about damage to a forest in Kyrtatos and the recent Tatar 
decision suggest that it may be open to expanding the scope of this right in 
future cases. 

European Committee of Social Rights
The European Committee of Social Rights, established in 1998 to address 
violations of the European Social Charter, recently entered the debate about 
the right to a healthy environment.170 In a case asserting that the Greek gov-
ernment was failing to adequately address air pollution from coal mining, 
the committee determined that the right to a healthy environment is an in-
tegral aspect of the right to health.171 Trilsch described the Marangopoulos case 
as one of the most important decisions of the European Committee of Social 
Rights to date, as it “places the right to a healthy environment in the main-
stream of human rights.”172 

African Commission on Human Rights
The African Commission on Human Rights has issued one major decision 
that focuses specifically on the impact of environmental degradation on hu-
man rights, while a more recent decision involves indigenous people and the 
protection of the environment.173 In SERAC et al. v. Nigeria, the commission 
concluded that the failure of Nigeria’s government to prevent toxic pollution 
from oil development activities violated two rights in the African Charter: the 
right to health and the right to a general satisfactory environment. The 
Nigerian government argued that the economic, social, and cultural rights in 
the African Charter are vague and incapable of legal enforcement. The SERAC 
decision is significant because the African Commission rejected this claim, 
instead offering a comprehensive interpretation of the right to a healthy 
environment. The commission concluded that Article 24 “imposes clear 
obligations upon a government ... to take reasonable measures to prevent 
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pollution and ecological degradation, to promote conservation, and to secure 
an ecologically sustainable development and use of natural resources.”174 
 Kiss and Shelton note that “the Commission gives the right to environ-
ment meaningful content by requiring the state to adopt various techniques 
of environmental protection, such as environmental impact assessment, 
public information and participation, access to justice for environmental 
harm, and monitoring of potentially harmful activities.”175 Shelton describes 
this decision as “landmark, like the decisions of the Inter-American Com-
mission on Human Rights in its investigations of Ecuador and Brazil,” in that 
it offers “a blueprint for merging environmental protection, economic de-
velopment, and guarantees of human rights.”176 Despite the seemingly power-
ful decision, there apparently has been little change on the ground in 
Nigeria.177 As noted earlier, the African Commission’s decisions are neither 
legally binding nor enforceable.

Opinions of Legal Experts
The second subsidiary source of international law is “the teachings of the 
most highly qualified publicists,” referring to the published work of academ-
ics, lawyers, and judges. Over the years, the academic and legal communities 
have been divided on both the legal status and desirability of the right to a 
healthy environment. However, a clear trend has emerged in recent years as 
international law organizations, the majority of scholarly books and articles, 
and the majority of experts agree that there is an emerging human right to a 
healthy environment. However, a vocal minority continues to raise important 
objections, and their perspective should not be overlooked.
 International recognition of the right to a healthy environment has been 
endorsed by:

• the World Commission on Environment and Development (also known 
as the Brundtland Commission)178

• the UN Special Rapporteur on Human Rights and the Environment, 
whose final report included a Draft Declaration of Principles on Human 
Rights and the Environment179

• the World Health Organization180

• a Global Judges Symposium181

• the International Law Association182

• the International Union for Conservation of Nature’s (IUCN) Com-
mission on Environmental Law and the International Council of 
Environmental Law183
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• an international group of experts brought together in 1999 by the UN 
Educational, Scientific and Cultural Organization and the UN High 
Commissioner for Human Rights184

• the Institute of International Law185

• groups of experts assembled in 2002 and 2009 by the UN High 
Commissioner for Human Rights and the UN Environment Programme.186

Experts in international law have also produced a series of declarations 
endorsing the right to a healthy environment, including the following:

• the 1991 Draft Charter on Environmental Rights and Obligations187

• the 1999 Bizkaia Declaration on the Right to the Environment188

• the Limoges Declarations (1990, 2001)189 
• the Draft International Declaration on Human Rights and Environment.190

Individual scholars can be characterized, according to their viewpoints about 
the right to a healthy environment, as evangelicals, frustrated idealists, hopeful 
realists, or hardened cynics. At one end of the spectrum are the evangelicals, 
a small minority of scholars who look at the legal evidence through rose-
coloured glasses, going so far as to suggest that the right to a healthy environ-
ment is jus cogens, meaning a principle of law that is so deeply entrenched as 
to be beyond debate.191 Frustrated idealists believe that the right to a healthy 
environment should be an established principle of international environmental 
law but lament its current lack of legal recognition. For example, Atapattu 
writes: “It seems unjust to deny the right to environment, which by far is more 
fundamental than any of the protected rights in existence today.”192 
 Hopeful realists perceive the right to a healthy environment as a promis-
ing development in solving environmental problems but take a more meas-
ured view of the state of the law. Many international environmental and 
human rights experts fall into this category.193 These scholars believe that 
while the right to a healthy environment lacks recognition in a binding global 
human rights agreement, it is firmly entrenched in some regions, as evidenced 
by regional human rights agreements, decisions of national and regional 
courts, trends in state practice, and numerous international declarations. For 
example, the former president of the ICJ argues that environmental rights 
“deserve to be promoted with all possible vigour” but are not well established 
in international law.194 
 The hardened cynics deny the existence of the right to a healthy environ-
ment under international law, deem it unnecessary (given existing human 

boyd_final.indd   105 18/10/2011   9:19:06 PM



106 ...
...

Part 1: The Emergence and Evolution of a New Human Right

rights and environmental laws), reject its bona fides as a human right, or 
contend that there are fundamental practical weaknesses that make recogniz-
ing it undesirable.195 For example, Handl argued that the right to a healthy 
environment has an “exceedingly slim evidentiary basis in international 
law.”196 The hardened cynics, like their evangelical counterparts, ignore 
evidence that contradicts their perspective. Yet it is difficult to maintain 
that there are no signs of the emergence of a right to a healthy environment 
when faced with regional human rights agreements, constitutions, laws, 
regulations, and court decisions that recognize, implement, and enforce it. 
 An examination of twenty leading books in the fields of international 
environmental law, international human rights law, and international law 
yielded four books that did not mention the right to a healthy environment;197 
five that discussed the right to a healthy environment but expressed no opin-
ion regarding its status at international law;198 one that acknowledged the 
existence of the right regionally but not globally;199 and ten that considered 
the right to a healthy environment to be emerging or gaining broader accept-
ance both regionally and globally.200 
 Overall, it appears that the majority of organizations and experts special-
izing in international law, human rights law, and environmental law agree 
that there is an emerging human right to a healthy environment.

Downloading International Law into National Law
It is well established that international environmental law influences national 
environmental law.201 Recognition of the right to a healthy environment at 
the global and regional levels has influenced the development of the law 
within nations, affecting constitutions, legislation, and jurisprudence. The 
1972 Stockholm Declaration is commonly cited as the inspiration for including 
the right to a healthy environment and other environmental provisions in 
constitutions.202 For example, international environmental law was a factor 
in the decisions of Argentina, Brazil, and Georgia to provide constitutional 
recognition of the right to a healthy environment.203 The Aarhus Convention 
influenced the amendment of Finland’s constitution to include environmental 
provisions.204

 There are many examples of international law influencing decisions about 
the right to a healthy environment in national court systems. The Stockholm 
Declaration had a major influence on the Supreme Court of India’s decisions 
protecting the constitutional right to a healthy environment.205 The right to 
a healthy environment in the African Charter led Kenyan and Nigerian courts 
to make important rulings based on this right, finding it to be an essential 
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part of the constitutional right to life, although not explicitly articulated as 
such in either the Kenyan or Nigerian constitutions.206 Costa Rican courts 
have cited the San Salvador Protocol in cases involving the constitutional right 
to a healthy environment.207 From Colombia to the Philippines, national 
courts interpreting the right to a healthy environment often turn to inter-
national law for guidance.
 In Europe, because the regional law created by European courts is ef-
fectively superior to national law, the jurisprudence of the ECHR has a power-
ful effect, which grows larger in reach as the EU adds nations from Eastern 
Europe. Lasser observed that in Europe an “inter-institutional dynamic has 
prompted a frantic race to the ‘top,’” with the result that the “rights revolution 
is transforming the judicial landscape at breakneck speed.”208 In essence, 
Europe’s regional and national courts are competing with each other to push 
the envelope of human rights jurisprudence, with no court wanting to be left 
behind. In addition to its growing legal influence, the ECHR is also experi-
encing a dramatic increase in its caseload, from 3,500 in 1995 to 10,500 in 
2000 to over 40,000 cases in 2007.209 As discussed earlier, the ECHR now 
recognizes the right to a healthy environment, which may create a ripple 
effect throughout Europe.210 While many European nations and courts already 
recognize the right at the domestic level, others do not. Hottelier and Martenet 
suggest that the emerging case law of the ECHR may hold the key to recogni-
tion of the right to a healthy environment in Switzerland, because of the 
ECHR’s influence on Swiss courts.211 
 In environmental cases, the ECHR consistently refers to the constitutional 
right to a healthy environment in nations from which cases originate (e.g., 
Romania, Russia, Turkey).212 The ECHR has ruled that the failure of national 
authorities to implement domestic court orders based on violations of the 
right to a healthy environment is a breach of Article 6 of the European 
Convention. In effect, the European Court has become the final appellate court 
for violations of the right to a healthy environment that are either not recog-
nized by domestic courts or not enforced by national authorities.213

Transnational Cross-Pollination and the Right to a Healthy  
Environment
Four processes are contributing to the globalization of environmental law: 
transplantation, harmonization, convergence, and integration.214 Transplant-
ation is the “deliberate copying and adaptation of significant portions of 
statutes or particular doctrines of law by one country from another.”215 It is 
clear that this has occurred in the context of the constitutional right to a 
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healthy environment, given that similar language is used around the world. 
For example, the phrase “right to a healthy and ecologically balanced environ-
ment” was first used in the Portuguese constitution in 1976 and is now found 
in twenty-one other constitutions. National courts frequently cite decisions 
from other national courts. The Supreme Court of India’s decisions on the 
right to a healthy environment have influenced courts in Bangladesh, Pakistan, 
Sri Lanka, Uganda, and Kenya.216 An Indonesian court relied on the right to 
a healthy environment as well as precedents from Spain, Portugal, and the 
Netherlands to grant standing to an ENGO.217 The Internet facilitates trans-
plantation by making constitutions, legislation, and case law increasingly 
accessible. As Slaughter observed, “Courts are talking to one another all over 
the world,” especially about human rights because of their universal nature.218 
These developments are not without their critics. McCrudden raises concerns 
about cherry-picking and fears that important cultural differences could be 
glossed over.219

 Harmonization refers to the process of adjusting and conforming national 
standards to meet the requirements of an international system. Integration 
is the process of linking national legal systems. Both harmonization and 
integration are occurring, most prominently in the European Union, where 
new members must upgrade environmental laws and all members must 
comply with EU-wide environmental directives. Convergence describes how 
distinct legal systems, like biological species, can evolve to become more 
similar, not as a result of deliberate acts of copying but rather as a response 
to similar external pressures, especially environmental pressures.220 Again, 
this phenomenon can be observed in the similarities between constitutions, 
national environmental laws, and court decisions related to the right to a 
healthy environment. For example, the court decisions in the leading cases 
involving the Matanza-Riachuelo River in Argentina and Manila Bay in the 
Philippines share many common elements (see Chapters 6 and 8, respect-
ively).221 In both cases, the courts imposed extensive duties upon multiple 
government agencies, employed independent scientific experts to inform 
their judgments, and established innovative measures to ensure compliance 
with their orders. The judgments occurred independently in response to 
similar environmental pressures and ongoing failures to respond. 
 Liefferink and Jordan describe elite networking (i.e., sharing of ideas 
among individuals who interact internationally) as another process contrib-
uting to the cross-pollination of environmental law.222 Elite networking has 
played a vital role in the globalization of the right to a healthy environment 
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through the activities of judges, prosecutors, legislators, academics, lawyers, 
and ENGOs.223

Judges
Judges have formed organizations and issued resolutions to promote the 
importance of ecologically informed judicial decision making. For example, 
the EU Forum of Judges for the Environment was established in 2004 to 
promote the enforcement of national, European, and international environ-
mental law.224 The organization hosts regular forums for judges interested in 
environmental law. The Philippine Supreme Court has hosted meetings to 
share its innovative policies, practices, and precedents with judges from other 
Asian nations.225 Prior to the World Summit on Sustainable Development in 
2002, there was a Global Judges Symposium held in South Africa. More than 
one hundred judges from fifty nations produced the Johannesburg Principles 
on the Role of Law and Sustainable Development, which state: 

We emphasize that the fragile state of the global environment re-
quires the judiciary, as the guardian of the Rule of Law, to boldly 
and fearlessly implement and enforce applicable international and 
national laws, which in the field of environment and sustainable 
development will assist in alleviating poverty and sustaining an 
enduring civilization, and ensuring that the present generation will 
enjoy and improve the quality of life of all peoples, while also ensur-
ing that the rights and interests of succeeding generations are not 
compromised
...
We recognize that the people most affected by environmental deg-
radation are the poor, and that, therefore, there is an urgent need to 
strengthen the capacity of the poor and their representatives to defend 
environmental rights, so as to ensure that the weakest sections of 
society are not prejudiced by environmental degradation and are 
enabled to enjoy their right to live in a social and physical environ-
ment that respects and promotes their dignity.226 

 The past decade has witnessed an explosion in efforts to train judges in 
environmental law. The UN Environment Programme has an extensive pro-
gram dedicated to providing environmental education for judges, which offers 
capacity building, handbooks, casebooks, and information on international 
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treaties.227 UNEP hosted at least eight regional symposia for judges between 
1995 and 2003.228 Along with several partner organizations, UNEP provided 
judicial training for all Kenyan High Court and Court of Appeal judges in 
2005-07.229

 Governments and ENGOs also offer environmental education programs 
for judges.230 These programs often include materials related to the right to 
a healthy environment, including cases from different jurisdictions. In 
Mozambique, for example, international organizations provide training 
courses, reference materials, and bi-national exchanges for judges, lawyers, 
and civil servants.231 A leading Ugandan ENGO, Greenwatch, has organized 
an ongoing series of educational workshops on environmental law for en-
vironmental officers, police, magistrates, and judges of the High Court, Court 
of Appeal, and the Supreme Court.232 The United States–based Environmental 
Law Institute runs education programs for judges from all over the world, 
striving to familiarize them with environmental law and also cross-pollinating 
jurisprudence between nations.233 An Australian program has produced over 
eight hundred judges with environmental specialization in Indonesia.234 
Taken together, these efforts are instilling an unprecedented level of environ-
mental awareness in judges, with positive implications for decisions involving 
the right to a healthy environment.

Lawyers and Environmental Law NGOs
Lawyers participate in international networks that share cases, precedents, and 
litigation strategies. There are networks of public interest environmental law 
organizations – both global and regional – at the forefront of litigation seeking 
to enforce the right to a healthy environment. The Environmental Law Alliance 
Worldwide (ELAW) works with partners on every continent to share legal and 
scientific information.235 The Inter-American Association for Environmental 
Defense (AIDA) includes environmental law NGOs in the United States, 
Canada, Argentina, Chile, Ecuador, Costa Rica, Peru, and Mexico. The GUTA 
Association includes lawyers from Central and Eastern Europe and the Newly 
Independent States,236 while Justice and Environment is a European network 
of environmental law organizations from twelve nations.237

 In addition to litigation, lawyers from around the world are involved in 
drafting new constitutions and constitutional amendments. Epp describes 
“constitutional engineering” as “the process of creating new constitutions for 
other countries – on the assumption that new or revised constitutional struc-
tures or guarantees will re-form societies.”238 In the recent development of 
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Ecuador’s groundbreaking constitutional provisions recognizing the rights 
of Nature, the government of Ecuador consulted groups ranging from the 
UN Food and Agriculture Organization to the Community Environmental 
Legal Defense Fund, a small NGO based in Pennsylvania.239

 International organizations that specialize in environmental law, includ-
ing the IUCN Commission on Environmental Law,240 the IUCN Academy of 
Environmental Law,241 the International Network for Environmental 
Compliance and Enforcement,242 and the UN Environment Programme, do 
extensive work related to constitutions and environmental rights.243 For ex-
ample, the IUCN operates a project whose goal is to “mainstream” the right 
to a healthy environment in Nepal.244 
 A recent court case involving the right to water under South Africa’s 
constitution illustrates the globalization of constitutional law. The case was 
brought on behalf of impoverished residents in Soweto, a suburb of 
Johannesburg. The Centre on Housing Rights and Evictions (COHRE), an 
NGO based in Switzerland that runs a program on the right to water, inter-
vened in the case.245 COHRE is funded by the governments of Sweden, 
Finland, and the Netherlands as well as the Ford Foundation. Peter Gleick, 
a renowned water policy expert from California’s Pacific Institute for Studies 
in Development, Environment, and Security, provided affidavit evidence in 
the case on behalf of COHRE.246

Conclusion
It is clear that environmental degradation violates human rights, including 
the rights to life, health, respect for private and family life and the home, and 
peaceful enjoyment of property.247 But what about the more contentious 
question of the status of the right to a healthy environment in international 
law? It has been suggested that the answer to this question depends on one’s 
perspective.248 Those who favour a liberal, progressive interpretation of inter-
national law are more likely to affirm the establishment of the right to a 
healthy environment, while those who adhere to a more traditional, positivist 
approach will deny the existence of this right.249 Some legal experts continue 
to deny the emergence of the right to a healthy environment, although they 
are in the minority.250 
 On balance, however, the evidence assembled in this book indicates that 
the traditionalists need to rethink their conclusion. The academic debate has 
been overtaken by legal developments, including new regional treaties, con-
stitutions, laws, and court decisions at the regional and national level. Out 
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of 193 UN nations, 153 are legally obligated to respect, protect, and fulfill 
the right to a healthy environment, through constitutions, constitutional 
case law, legislation, regional treaties, and regional court decisions. Another 
25 UN member states signed the non-binding Male’ Declaration, bringing the 
total to 178 nations, or 92 percent of UN members. The right to a healthy 
environment is recognized in the jurisprudence of the African Commission 
on Human and Peoples’ Rights, the Inter-American Commission on Human 
Rights and Inter-American Court of Human Rights, the European Court of 
Human Rights, and the European Committee of Social Rights. The trend 
toward constitutional and legal recognition of the right continues, demon-
strated by new constitutional provisions in the Dominican Republic, Kenya, 
Jamaica, Morocco, and South Sudan.
 There are many global declarations and resolutions – dating back to the 
1972 Stockholm Declaration – that support the recognition of the right to a 
healthy environment. The UN General Assembly and various UN organs have 
repeatedly endorsed the right. Admittedly, these are soft law instruments, but 
soft law can have a significant influence on the behaviour of states in the 
fields of international environmental law and international human rights 
law. Many experts and environmental law organizations – from lawyers who 
assisted the Brundtland Commission to the International Law Association 
– have endorsed the right to a healthy environment. Finally, the majority of 
scholars in the fields of international environmental law and international 
human rights law agree that the right is entrenched in certain regions and 
emerging globally.
 This rapid legal evolution of the right to a healthy environment was fa-
cilitated by a back-and-forth dialogue between international environmental 
and human rights law and national environmental and constitutional law. 
The diffusion or migration of the idea of incorporating environmental protec-
tion into constitutions can be attributed to the processes of transplantation, 
convergence, harmonization, integration, and elite networking, and to the 
dedicated efforts of legislators, judges, lawyers, academics, non-governmental 
organizations, and international organizations. Since the seminal Stockholm 
Declaration, international law has had a profound effect on the constitution-
alization of environmental protection and on national case law regarding 
the right to a healthy environment. As Yang and Percival conclude, “No longer 
can one see the national environmental law systems as distinct or separate 
from international environmental law or from each other. Instead, global 
environmental law is emerging as an amalgam of national and international 
environmental law and their interactions.”251 
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 Overall, legal developments are heading in the same direction – regional 
treaties, decisions of regional courts and commissions, international resolu-
tions, national constitutions, and national court decisions. The right to live 
in a healthy environment is now a firmly established legal principle in Africa, 
Latin America, and Europe. It is emerging in Asia and the Middle East. While 
there is not yet global unanimity regarding the right to a healthy environment, 
the threshold for becoming customary international law or a general principle 
of law is very close to being met, if it has not already been surpassed.
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5 
a framework for assessing  
the legal influence of the right  
to a healthy environment

As discussed in Chapter 1, it can be challenging to determine whether and 
to what extent constitutional rights matter. There are difficulties in establish-
ing a cause-and-effect relationship between a constitutional provision, such 
as the right to a healthy environment, and an environmental outcome (e.g., 
improved air quality). Among the key challenges is the lengthy chain of events 
between the establishment of constitutional provisions and the environmental 
outcomes, with each step characterized by myriad causal influences and 
pervasive uncertainty.1 
 In response to these challenges, this chapter outlines two approaches 
that can be used to demonstrate that constitutional provisions related to 
environmental protection can influence public policy. Instead of trying to 
follow the long and complicated chain of events from constitutional enact-
ment to environmental outcomes, the focus is on two shorter, more direct 
sequences of events (see Figures 5.1 and 5.2). 
 The first approach involves reviewing national environmental legislation 
to determine whether the right to a healthy environment is subsequently 
incorporated in laws (the initial step in Figure 5.1). In order for the promise 
of a constitutional right to be realized, an essential step is the drafting or 
strengthening of relevant legislation. The research focuses on the framework 
environmental law of a nation because such laws are “indispensable for the 
implementation of constitutional environmental provisions.”2 However, 
other environmental laws are also examined in an effort to gauge the full 
extent of constitutional influence on relevant legislation. If environmental 
laws have been amended to explicitly incorporate the right to a healthy en-
vironment and other direct references to the constitution, this provides a 
prima facie indication that the right does have tangible, practical impacts. 
Chapters 6 to 10 will examine the extent to which the constitutional right to 
a healthy environment has had a discernible influence on environmental 

......
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legislation in ninety-two nations spanning five regions – Latin America and 
the Caribbean, Africa, Asia, Eastern Europe, and Western Europe.
 The second approach investigates whether lawsuits have been filed, and 
judicial decisions made, based on the constitutional right to a healthy en-
vironment (the first two steps in Figure 5.2). The analysis includes cases where 
the constitutional right to a healthy environment was not necessarily the 
primary basis of the lawsuit but was relied upon by the court in reaching its 
decision. For example, there are cases based on alleged violations of property 
rights in which courts rejected legal challenges to environmental laws, regula-
tions, or taxes while justifying their decisions (in whole or in part) using the 
constitutional provisions for environmental protection.
 There is a direct relationship between a constitutional right to a healthy 
environment and court decisions specifically based on that right, minimizing 
concerns about other causal influences. Like other human rights, the right 
to a healthy environment must be enforceable in order to be effective. As 
documented in Chapter 3, the majority of constitutional environmental 
rights appear to be directly enforceable, at least on paper. However, a number 
of scholars have asserted that “only a handful” or a “vast minority” of con-
stitutional provisions recognizing the right to a healthy environment are 
enforceable.3 Chapters 6 to 10 will examine the empirical evidence in order 

Constitution

Legislation

Regulations

Administrative agencies

Policies/Practices/Procedures/Programs/Decisions

Implementation

Changes in societal behaviours (individuals, businesses, NGOs, governments, etc.)

Environmental outcomes

Figure 5.1

From constitution to environmental outcome via legislation: A simplified sequence
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to determine the extent to which constitutional environmental rights are 
being enforced through the courts. Included in this assessment are nations 
whose high courts have recognized the constitutional right to a healthy 
environment despite the absence of an explicit right in the national constitu-
tion. The rationale used by these courts is that the right to live in a healthy 
environment is an essential element of the constitutional right to life or right 
to health.

Analytical Framework
In Chapters 6 to 11, the influence of the right to a healthy environment is 
viewed through two distinct lenses. First, the analytical frameworks established 
by Epp (in his analysis of the civil and political rights revolution) and Gloppen 
(in her analysis of the role of courts in supporting social and economic rights) 
are adapted to focus on the right to a healthy environment.4 Second, the 
anticipated benefits and drawbacks of constitutionalizing the right to a healthy 
environment (discussed in Chapter 2) are reviewed in order to evaluate the 
extent to which the predicted consequences are occurring.
 According to Epp and Gloppen, the following elements are key factors 
in determining the extent to which legally recognized rights will be effective 
in promoting social change: 

Constitution

Lawsuit alleging violations of the right to healthy environment

Court decision

Possible appeals of lower court decision

Final determination of case

Implementation of court order

Changes in societal behaviours (individuals, businesses, NGOs, governments, etc.)

Environmental outcomes

Figure 5.2

From constitution to environmental outcome via litigation: A simplified sequence
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• the strength of constitutional provisions 
• the rule of law (e.g., an independent judiciary, effective legal institutions) 
• the pool of prospective litigants (i.e., individuals, communities, civil 

society, and state enforcement institutions) 
• access to justice 
• resources available for legal mobilization (including lawyers, rights 

advocacy networks, and sources of funding) 
• the responsiveness of the judiciary 
• social, economic, and political conditions.

In theory, the potential influence of the constitutional right to a healthy 
environment should be higher where: the wording of the provision is clear 
and it is treated as a fundamental right within the structure of a specific con-
stitution; the rule of law is firmly entrenched; there is a robust ENGO com-
munity; lawyers are available who specialize in public interest environmental 
law; funding is available to support the ENGOs and public interest lawyers; 
the public is aware of its constitutional rights and connects them to environ-
mental degradation; the legal system offers simplified processes for the 
resolution of cases involving alleged violations of constitutional rights; there 
are activist judges; and there is a reasonable degree of political stability and 
economic prosperity. Conversely, factors likely to diminish the potential 
influence of the constitutional right to a healthy environment include am-
biguous constitutional wording; lack of adherence to the rule of law; the 
absence of the litigation support structure; a conservative judiciary; long-term 
political crises; and extreme poverty and other adverse socio-economic con-
ditions. The particular balance of positive and negative factors in a given 
nation will likely determine whether the constitutional right to a healthy 
environment has an extensive, limited, or negligible influence. 
 Each of these seven factors is the product of multiple considerations and 
will vary in significance from nation to nation. The strength of the constitu-
tional provisions related to the right to a healthy environment will depend 
on wording, other provisions related to the enforceability of rights, placement 
in the constitution, and the constitution’s role in a specific political and legal 
culture. The rule of law requires laws that are clear, consistent, reasonably 
stable, generally applicable, enforced, and accepted by most people, as well 
as the existence of accessible, independent courts to interpret and enforce the 
law and review legislative and executive actions for legal conformity.5 As 
Chavez notes, under the rule of law, “powerful state and private actors are 
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subject to legality and are bound by formal rules of the game.”6 The rule of 
law is thus fundamentally important in determining the influence of consti-
tutional environmental rights. In nations governed by the rule of law, there 
is a higher likelihood that the constitutional right to a healthy environment 
will achieve its anticipated influence. Legislation, regulations, policies, and 
programs will be developed and implemented through the machinery of 
government, subject to availability of resources, political will, and the public’s 
priorities. As Beatty observes, for a right to be legally enforceable “implies, at 
a minimum, a functioning legal order, which can ensure the words on the 
page match the events in real life.”7 
 The pool of prospective litigants can be influenced by awareness and 
knowledge of rights, associative capacity (the ability to join forces and mobil-
ize around environmental issues), and attitudes toward the judicial system.8 
Access to justice is affected by rules governing standing, procedural require-
ments, language or cultural barriers, geography (proximity to courts), and 
both the risks and costs of legal action. The level of resources available for 
legal mobilization depends on whether there are trained environmental 
lawyers, rights advocacy networks, applicable legal aid programs, and alterna-
tive sources of funding.9

 The judiciary’s responsiveness to cases asserting violations of the right 
to a healthy environment is influenced by the composition of the bench 
(judges’ professional and social backgrounds), resources (access to legal ma-
terial, specialized education related to environmental law, caseloads, infra-
structure, and budgets), attitudes regarding the role of courts, and judicial 
independence (tenure, appointment process, and freedom from government 
and corporate influence). Dickson suggests that judges have “considerable 
discretion to decide disputes in accordance with personal predilections” but 
“are adept at clothing their conclusions in legal language which disguises 
their personal preferences.”10 
 Social, economic, and political conditions such as widespread poverty, 
civil wars, and authoritarian or unstable governments can play a decisive 
role in determining the influence of constitutional provisions. Collectively, 
these factors will be used to explore and explain interregional differences in 
the extent of influence the constitutional right to a healthy environment ap-
pears to have on legislation and litigation, as well as the considerable vari-
ability within regions.
 The practical experiences with the constitutional right to a healthy en-
vironment in ninety-two nations could settle some of the theoretical debates 
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regarding perceived strengths and weaknesses of the right. To reiterate, con-
stitutionalizing the right to a healthy environment could offer some or all of 
the following benefits:

• provide a stimulus for stronger environmental legislation
• enhance implementation and enforcement of environmental laws and 

policies
• create a level playing field with competing economic and social rights
• offer a safety net, filling gaps in environmental legislation
• compel progress in alleviating the unjust distribution of environmental 

harms
• play an educational role, articulating the urgent need for environmental 

protection 
• increase accountability
• protect environmental laws from rollbacks under future governments
• encourage greater citizen participation in decisions and actions to protect 

the environment, in part through enhancing rights of access to informa-
tion, participation in decision making, and access to justice.

 Opponents argue that the right is

• vague
• absolute
• redundant
• undemocratic 
• anthropocentric
• a form of cultural imperialism
• unenforceable
• a diversion from other more important rights
• likely to open the floodgates of litigation
• unduly focused on individuals 
• likely to be ineffective
• capable of generating false hopes. 

 Examining environmental laws and court decisions related to the con-
stitutional right to a healthy environment will begin to provide some evidence 
as to whether these theoretical pros and cons have in fact been realized. For 
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example, evidence that the current generation of environmental laws in na-
tions with constitutional environmental protection makes no reference to 
the right to a healthy environment would undermine the claim that such a 
right would strengthen legislation. Similarly, arguments that the right to a 
healthy environment is too vague to be effective would lose much of their 
weight if the right consistently affects laws and court decisions across a broad 
spectrum of nations. 

Conclusion
Chapters 6 to 10 offer a comprehensive assessment of the effects of the con-
stitutional right to a healthy environment on environmental laws and juris-
prudence. The results are presented region by region because of similarities 
and patterns in Latin America and the Caribbean, Africa, Asia, Eastern Europe, 
and Western Europe. Each regional chapter includes a country-by-country 
assessment of environmental legislation and court decisions as well as a 
discussion of the key factors that have affected the influence of the constitu-
tional right to a healthy environment, based on the analytical framework 
identified in this chapter. Chapter 11 then summarizes the lessons learned 
from national experiences with the constitutional right to a healthy environ-
ment over the past three decades. It is essential to recognize that national 
legal systems and the cultures in which they are embedded are complex, 
reflecting diverse economic, social, political, and historical attributes. A broad 
comparative approach raises the danger of overgeneralization. Therefore, the 
findings presented in Chapters 6 to 11 should be corroborated by future 
research focusing on in-depth national studies.

boyd_final.indd   123 18/10/2011   9:19:07 PM



6 
latin america and the Caribbean

In many Latin American nations, the 1980s and 1990s were a period of 
transition from authoritarian regimes to democracy. Constitutional reforms 
during this period incorporated a broad suite of social and economic rights, 
including the right to a healthy environment, and empowered stronger, more 
independent judiciaries.1 The right to a healthy environment is now en-
trenched in sixteen Latin American constitutions, and there is evidence that 
it has influenced both legislation and litigation in the majority of these na-
tions. As early as 1994, Aguilar asserted that “no other region in the world 
has witnessed the promotion and protection of environmental rights with 
the enthusiasm and progressiveness as in Latin America.”2 In 2003, Repetto 
reiterated that Latin America is in “the vanguard of modern constitutionalism 
as regards environmental issues.”3 The ecologically innovative constitutions 
enacted by Ecuador (2008) and Bolivia (2009) reinforce this leadership. The 
following analysis confirms these assertions, particularly in a handful of 
leading nations. In 2010 and 2011, the Dominican Republic and Jamaica 
became the first Caribbean nations to incorporate the right to a healthy en-
vironment into their constitutions. Because these provisions are so recent, 
they have not yet had time to influence legislation or litigation.

Legislation
In sixteen of eighteen Latin American and Caribbean nations, framework 
environmental laws refer directly to the right to live in a healthy environment 
(see Figure 6.1, and see Table 6.A at the end of this chapter). Typically, the 
right to a healthy environment is set forth as one of the fundamental prin-
ciples governing the framework environmental law. In many Latin American 
nations, procedural rights related to freedom of information, participation 
in decision making, and access to justice are also spelled out in environmental 
legislation. Ankersen describes the constitutionalization of environmental 
law in Latin America as a revolutionary development.4

......
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 Several examples will illustrate the extent to which constitutional recog-
nition of the right to a healthy environment has acted as an impetus to enact 
stronger, more comprehensive environmental laws. According to Walsh, the 
reform of Argentina’s constitution in 1994 to include the right to a healthy 
environment “triggered the need for a new generation of environmental 
legislation.”5 After 1994, Argentina passed a new comprehensive environ-
mental law, a law governing access to environmental information, and 
minimum standard laws governing industrial waste, PCBs, and water.6 Sabsay 
writes that the General Law on the Environment (2002) “sought to make the 
Constitution a reality.”7 The national constitution also led to a cascade effect, 
with provincial constitutions incorporating the right to a healthy environment 
(e.g., Rio Negro, Córdoba, and Tierra del Fuego) and new provincial environ-
mental laws incorporating the right as a guiding principle.8 In Brazil, laws 
and institutions for protecting the environment were strengthened signifi-
cantly following the constitutional reforms of 1988.9 The Organisation for 
Economic Co-operation and Development identified the Chilean constitution 
of 1980 as “the paramount mandate for government action” to protect the 
environment, including safeguarding both human health and biodiversity 
from harm.10 
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Constitutional influence on environmental legislation and litigation in Latin America 
and the Caribbean
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 In Colombia, dozens of new laws, regulations, and decrees have been 
passed since the incorporation of detailed environmental provisions in the 
1991 constitution.11 The power of the constitution’s effect on environmental 
decision making was demonstrated in 2011 when Colombia’s Ministry of the 
Environment relied on the right to a healthy environment to reject an open-
pit gold mine proposed by a Canadian mining company (Greystar Resources 
Ltd.).12 In Venezuela, “the recognition of environmental rights as constitu-
tional rights in the year 2000 has led to the creation and development of a 
contemporary environmental legal framework.”13 Venezuela’s Organic Law on 
the En vironment, passed in 2006, is a detailed law that refers repeatedly to the 
right to a safe, healthy, and ecologically balanced environment, and includes 
extensive procedural environmental rights.14 Article 4 states that “environ-
mental rights take precedence over economic and social rights, limiting them 
in the terms established in the Constitution of the Bolivarian Republic of 
Venezuela and special laws.” Since 2000, Venezuela has enacted new environ-
mental laws, resolutions, and decrees governing water, solid waste, hazardous 
waste, forests, biological diversity, parks, coastal zones, and agriculture.15

 In 2010, Bolivia introduced one of the most radical and potentially far-
reaching environmental laws ever drafted. The Law of the Rights of Mother 
Earth sets out a series of ecological principles; describes the rights held by 
Mother Earth; imposes a responsibility on the state, individuals, and organ-
izations to respect those rights; and authorizes a new ombudsperson to ensure 
the implementation of Mother Earth’s rights.16 The enforceability and ef-
fectiveness of this groundbreaking law are difficult to predict.
 Peru and Paraguay are two countries where there are conflicting views 
about whether the environmental provisions in the constitution have strength-
ened the development of environmental laws. Constitutional principles are 
further defined in Peru’s framework natural resource and environmental 
laws.17 For example, Article 4 of Peru’s General Law on the Environment grants 
standing to any person or NGO to bring a “fast, simple, and efficient” pro-
ceeding for actual or imminent violation of the constitutional right to a 
healthy environment, regardless of personal harm.18 Turner, however, argues 
that Peru’s constitutional provisions have not prevented the government from 
weakening environmental laws to encourage foreign investment.19 For ex-
ample, Peru’s Code for Environment and Natural Resources (1990) was under-
mined by the Framework Law for the Creation of Private Investment (1991). 
Turner concludes that “the environmental provisions within the constitution 
have not necessarily influenced key legislation.”20 However, it would be more 
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accurate to say that although the constitution has influenced the development 
of environmental legislation, economic priorities continue to dominate deci-
sion making and limit the enforcement of environmental laws in Peru.21

 In Paraguay, the 1992 constitution and the transition to democracy trig-
gered the enactment of several new environmental laws.22 However, Paraguay 
lacks a national framework environmental law, although one is reportedly 
under development.23 An anomalous feature of the Paraguayan legal system 
is its heavy reliance on criminal law (as opposed to environmental, admin-
istrative, and civil law) to safeguard the environment.24 These factors combine 
to result in a minimal role for the public and an ineffective, reactive system 
for environmental protection.
 The sole clear exception to the rule that constitutions influence environ-
mental legislation in this region is Guyana. Despite constitutional recognition 
of the right to a healthy environment, environmental law in Guyana lags 
behind other Latin American nations.25 One explanation is that Guyana is a 
former British colony and relies on a common-law legal system rather than 
the civil law system prevalent throughout most of Latin America. As noted 
in Chapter 3, common-law nations trail civil law nations in recognizing social, 
economic, and environmental rights. Another factor is that Guyana is one of 
the poorest nations in Central and South America.26

 In the few Latin American nations lacking constitutional recognition of 
the right to a healthy environment, the modernization of environmental 
legislation has lagged behind. For example, Uruguay, where there is no explicit 
constitutional right to a healthy environment, trails other Latin American 
nations in updating and strengthening its environmental legislation.27

Litigation
According to the United Nations Economic Commission for Latin America 
and the Caribbean, new constitutional provisions and stronger framework 
laws are “opening up new spaces for citizen participation in defence of the 
environment.”28 In at least thirteen of eighteen Latin American nations, 
there has been litigation based on the right to a healthy environment (see 
Figure 6.1, and see Table 6.A at the end of this chapter).29 Aguilar observed 
in 1994 that, throughout the region, courts treat the right to a healthy en-
vironment as a fundamental right and have defined the nature and content 
of the right.30 A review of the jurisprudence available through the websites of 
supreme courts and constitutional courts in Latin America yields more than 
six hundred reported decisions based on the right to a healthy environment. 
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Courts in Argentina, Brazil, Colombia, and Costa Rica are particularly active 
in enforcing the right, with more than one hundred reported decisions in 
each of these nations. Cases based on the right to a healthy environment 
appear to be brought less frequently in Bolivia, Chile, Ecuador, El Salvador, 
Panama, Peru, and Venezuela.31 In Mexico, constitutional amendments were 
made in 2011 to make the right to a healthy environment (and other human 
rights) enforceable and effective in a broad range of circumstances. In Para-
guay, the ability to enforce the constitutional right to a healthy environment 
through litigation is contested and does not appear to be possible at this 
time. Information on environmental jurisprudence for Guyana, Honduras, 
and Nicaragua is not yet publicly available on the Internet. It is also essential 
to recognize that this research captures only the tip of the iceberg of litigation 
involving the constitutional right to a healthy environment in Latin America 
because unreported decisions, lower-court decisions, and determinations 
made by administrative and quasi-judicial tribunals are generally not 
included.32 
 One of the major factors contributing to the extensive use of litigation 
to enforce the constitutional right to a healthy environment in Latin American 
nations is the availability of several distinctive legal procedures.33 The amparo, 
which has roots in Mexico dating back to the middle of the nineteenth cen-
tury, allows citizens to apply directly to courts when their constitutional rights 
have been violated.34 The actio popular, or popular action, allows citizens in 
many Latin American nations to use the courts to defend collective, as op-
posed to personal, interests. Although the precise name of the procedures for 
enforcing constitutional rights varies from nation to nation (e.g., tutela in 
Colombia, amparo in Costa Rica, and recurso de proteccion in Chile), these 
special judicial procedures tend to be expedited, informal, and inexpensive 
compared to regular forms of litigation. The amparo or a similar procedure 
is used in Argentina, Bolivia, Brazil, Chile, Colombia, Costa Rica, Dominican 
Republic, Ecuador, El Salvador, Guatemala, Honduras, Nic aragua, Panama, 
and Peru. Another unique Latin American legal process, habeas data, enables 
citizens or NGOs to access information related to constitutional rights. For 
example, Peru’s Supreme Court has granted a habeas data motion brought by 
an ENGO to obtain government documents related to a mine disaster that 
caused eight deaths and serious environmental damage.35 
 It is important to recognize that the nations where courts are actively 
enforcing the right to a healthy environment are generally more active in 
enforcing social and economic rights. Thus the right to a healthy environment 
is part of a broader rights revolution underway in Latin America.36
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Argentina
In Argentina, the constitutional right to a healthy environment “constitutes 
the main principle around which environmental law and governance re-
volves.”37 Prior to the 1994 constitutional reforms, “there was a considerable 
vacuum in national legislation on the judicial protection of so-called diffuse 
and collective interests,” including the environment.38 Today, Argentina is a 
Latin American leader in judicial recognition and enforcement of the consti-
tutional right to live in a healthy environment. This has occurred in the context 
of a broader expansion of the judiciary’s role in Argentine society.39 According 
to Argentina’s Defensor del Pueblo (Ombudsperson), there were 151 cases 
involving the right to a healthy environment in 2007.40 Cases have dealt with 
PCB contamination, the environmental impacts of the oil and gas industry 
(including spills), wildlife, water pollution, noise pollution, high-voltage 
power lines, construction of a building in an ecological reserve, and ecosystem 
restoration.41 According to one oft-cited Argentine court judgment, “The right 
to live in a healthy environment is a fundamental attribute of people. Any 
aggression to the environment ends up becoming a threat to life itself and 
to the psychological and physical integrity of the person, which is based on 
ecological balance.”42 The right to clean drinking water is regarded as an 
integral element of the constitutional right to a healthy environment. Courts 
have repeatedly ordered governments to provide potable water, construct 
drinking-water treatment facilities, treat individuals harmed by contaminated 
drinking water, and carry out environmental remediation.43 
 Argentina’s General Law on the Environment explicitly authorizes judges 
to take a preventive approach.44 Dug and Faggi conclude that “preventive 
action by judges has become a key factor in the effective protection of the 
environment.”45 For example, the constitutional duty to protect the environ-
ment led an Argentine court to order a suite of actions to minimize the risk 
of contamination from PCBs.46 The court noted that while there remained 
some scientific uncertainty as to the links between PCBs and cancer, the 
constitutional and legislative provisions regarding environmental protection 
warranted a precautionary approach.
 The leading Argentine case based on the constitutional right to live in a 
healthy environment is globally important. In 2004, a group of concerned 
citizens sued the national government, the provincial government, and the 
City of Buenos Aires, along with forty-four industrial facilities, for polluting 
the Matanza-Riachuelo River, asserting a violation of their right to a healthy 
environment.47 Millions of people, many of them poor, live near the Matanza-
Riachuelo River, one of the most polluted rivers in South America. In 2006, 
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the Supreme Court issued an order requiring the government to conduct an 
environmental assessment of the state of the river and initiate an environ-
mental education program. The court also required all of the polluting facili-
ties to provide information about their wastewater treatment equipment, 
programs, and practices.48 In 2007, the Supreme Court ordered the govern-
ment defendants to establish a comprehensive cleanup and restoration plan 
for the river. Recognizing the limits of its own expertise in evaluating this 
plan, the court commissioned an independent evaluation by scientists at the 
University of Buenos Aires. The expert review and comments from both the 
plaintiffs and NGOs identified extensive weaknesses in the draft plan. The 
court also convened five public hearings to ensure that broad-based com-
munity participation informed its judgment. In 2008, the Supreme Court 
issued a comprehensive final ruling in which it identified three objectives:

1 improved quality of life for the inhabitants of the basin 
2 reconstruction of the environment in the basin in all of its components
3 prevention of injury with sufficient degree of predictability.

Accordingly, the court ordered the following actions:

• inspections of all polluting enterprises, creation and implementation of 
plans for industrial wastewater treatment, all on a strict schedule

• closure of all illegal dumps, redevelopment of legal landfills, and cleanup 
of the riverbanks 

• improvement of drinking-water, sewage treatment, and stormwater dis-
charge systems

• development of a regional environmental health plan, including con-
tingencies for emergencies

• supervision, by the federal Auditor General, of the budget allocation for 
implementation of the restoration plan

• formation of a committee of NGOs involved in the litigation to monitor 
compliance with the court’s decision 

• ongoing judicial oversight of the implementation of the plan, with a 
federal court judge empowered to resolve any disputes

• notice that any violations of the timelines established by the court would 
result in daily fines against the president of the Matanza-Riachuelo 
Watershed Authority (the new intergovernmental body responsible for 
implementing the restoration plan).
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 The court’s decisions were grounded in Articles 41 and 43 of the constitu-
tion, which recognize the right to a healthy environment and citizens’ power 
to defend their rights through recourse to the judicial system. The decision 
reflects the growing use of creative approaches to ensure compliance with 
court orders, including daily fines, reports to the judge, and entrusting com-
pliance to a third party.49 Argentina’s Supreme Court “made it clear that 
extraordinary measures may be required on the side of judges where environ-
mental issues and interests are at stake.”50 
 The World Bank has approved US$2 billion in financing for the Matanza-
Riachuelo Basin Sustainable Development Project, which the bank acknow-
ledges was triggered by the Supreme Court’s decision and is intended to 
contribute to compliance with that court’s order.51 Argentina will increase 
the number of environmental inspectors in the region from 3 to 250.52 A 
federal law created a new river basin authority that must (i) implement a 
comprehensive action plan, (ii) coordinate and harmonize activities, and 
(iii) control and monitor environmental compliance.53 Progress made by 
mid-2011 included provision of clean drinking water to one million people, 
a new sewage system serving half a million people, 167 polluting companies 
closed, 134 garbage dumps closed, and the creation of 139 sampling points 
for monitoring water, air, and soil quality.54 As the World Bank observes, 
there have been previous pledges to restore the Matanza-Riachuelo watershed, 
but the Supreme Court ruling ensures political and legal accountability.55

Brazil
The amendment of the Brazilian constitution in 1988 is widely heralded as 
a turning point in both environmental consciousness and the legal system 
in Brazil.56 The constitutional reforms incorporated the right to a healthy 
environment and other legal changes that facilitated improved environ-
mental enforcement.57 The Ministerio Publico, whose previous mandate had 
been limited to criminal matters, was given the responsibility to conduct 
investigations and enforce environmental laws. Federal environmental agen-
cies were consolidated in the more powerful Brazilian Institute of the En-
vironment and Renewable Resources.58 Another change was the creation of 
a new form of legal action (the public civil action) and the extension of the 
acao popular (popular action) to cover environmental issues. The public civil 
action authorizes citizens’ access to courts to protect diffuse and collective 
interests, such as urban air quality.59 The acao popular enables anyone eligible 
to vote to file a legal action, free of costs, challenging any government act or 
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omission that could harm the environment. A direct action of unconstitu-
tionality can be brought against any government action, including legislation, 
which is alleged to violate the constitution. In 1998, another important federal 
law, the Environmental Crimes Act, was passed.60 
 The result of these legal changes has been a dramatic increase in the 
enforcement of environmental laws in some regions of Brazil by both citizens 
and the Ministerio Publico.61 These constitutional reforms have contributed 
to “the development of a veritable juridical subsystem, whereby new laws 
are guided by the idea of collective protection of rights and by the reinforce-
ment of the guardianship role of the MP.”62 The Ministerio Publico frequently 
uses the threat of prosecution to compel the negotiation of “conduct adjust-
ment agreements,” which are akin to contractual obligations to cease actions 
causing environmental harm and to carry out restoration or remediation.63 
The main advantage of conduct adjustment agreements is that they avoid the 
delays, expenses, and uncertainty associated with the judicial process.
 Brazilian courts are somewhat unusual in several aspects: they do not 
defer to the technical expertise of government agencies but rely on their own 
experts to reach factual conclusions; parties are not constrained by the ad-
ministrative record and can present new evidence to the court; and courts 
can consider new issues that were not raised in the administrative proceedings 
under appeal.64 In one particularly important innovation, based on the con-
stitutional right to a healthy environment, Brazilian courts have reversed the 
burden of proof so that defendants must prove that their actions were not 
harmful to the environment.65 This eliminates one of the major hurdles to 
environmental prosecutions.
 A Brazilian judge quoted by Passos de Freitas writes that “hundreds of 
pages would be needed to mention all the precedents” dealing with consti-
tutional protection for the environment that have been set by Brazilian courts 
in recent years.66 In the state of Sao Paolo alone, between 1984 and 2004, the 
Ministerio Publico filed over four thousand public civil actions in environ-
mental cases addressing issues ranging from deforestation to air pollution.67 
Federal prosecutors successfully relied on the constitution’s environmental 
provisions to delay construction of the proposed Belo Monte dam on the 
Xingu River (an Amazon tributary), which would be the world’s third-largest 
hydroelectric project.68 A series of important cases have established that “a 
positive duty rests on the executive to preserve, protect, and secure a core of 
environmental services,” and budget constraints are not a valid defence for 
failing to meet minimum standards for environmental quality.69 Core en-
vironmental services include water, sanitation, and waste management.70 In 
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2007, a lawsuit brought by Sao Paolo’s Ministerio Publico and an ENGO 
forced the government to enact stronger standards for diesel fuel.71 It is esti-
mated that 67.5 percent of environmental public civil actions are successful, 
and 63 percent of injunction requests are granted.72 Daibert concludes that 
Brazil’s constitutional right to a healthy environment has made “a funda-
mental difference.”73 The constitutionalization of environmental protection 
“brought a degree of legal fidelity and sanctioning power that environmental 
regulatory agencies lacked, and prosecution of environmental cases worked 
to dispel the longstanding notion of impunity for environmental harm.”74

 Despite the legal reforms, there continues to be concern about inadequate 
enforcement of environmental laws in some Brazilian regions.75 Roberts and 
Thanos quote Brazilian prosecutor Jose Carlos Meloni Sicoli, who stated: 
“The legislative arsenal in Brazil is infinitely superior to those in countries 
like the USA, for example, but the implementation of the law there is still 
light-years more efficient than here. As a result, betting on impunity is still 
frequent.”76 As well, the explosion of litigation to protect constitutional rights 
has reportedly contributed to a backlog of cases, long delays, and growing 
public distrust.77 In some quarters there are concerns about prosecutorial 
accountability because of the independence of the Ministerio Publico.78

Colombia
In 1991, the new Colombian constitution set forth a comprehensive suite 
of social, economic, and environmental rights, as well as enhanced powers 
for the Constitutional Court. The inclusion of 34 distinct environmental 
provisions led the Constitutional Court to describe it as an “ecological con-
stitution.”79 According to Cepeda Espinosa, “Through the production of an 
extra ordinary amount of case law in regards to practically every phase of 
Colombian affairs ... the Constitutional Court has become a vital actor.”80 
The Colombian constitution provides for several innovative legal actions 
including acciones populares, acciones de tutela, and acciones de cumplimiento.81 
Acciones populares are lawsuits based on the defence of collective interests 
(under traditional legal rules, plaintiffs would have been denied standing 
based on a lack of direct economic or personal interest). Acciones de tutela 
enable citizens to apply for immediate protection when violations of consti-
tutional rights pose a danger of imminent harm to life or health. Remarkably, 
judges must rule on tutela cases within ten days of the action’s being filed.82 
Acciones de cumplimiento are enforcement actions to require full compliance 
with laws, including environmental laws. Colombia’s constitution, like 
Brazil’s, empowers the Ministerio Publico to protect collective interests, 
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including the environment.83 Although the right to a healthy environment 
is described as a collective right in the constitution, it is enforceable by 
individuals.
 Colombia’s Defensoria del Pueblo has published detailed studies of the 
use of constitutional lawsuits to protect the right to water. There were 7,961 
tutela cases in Colombia between 1991 and 2008 related to the provision of 
potable drinking water and basic sanitation.84 Of these cases, 239 were brought 
primarily on the basis of violations of the constitutional right to a healthy 
environment.85 During the same period, there were 1,041 acciones populares 
related to the provision of potable drinking water and basic sanitation, of 
which 137 cases were brought based on violations of the right to healthy 
environment.86 In 53 percent of the acciones populares, the plaintiffs were suc-
cessful.87 Among the tutelas that were brought between 2003 and 2005, 1,089 
invoked collective constitutional rights, which include the right to a healthy 
environment (as well as consumer protection).88 In 2008 alone, court deci-
sions protected the right to a healthy environment in at least 45 acciones 
populares.89 These statistics demonstrate that the constitutional right to a healthy 
environment is being directly and regularly enforced in Colombian courts.
 Cases based on the constitutional right to a healthy environment have 
involved dumping of untreated sewage, location of landfills, mining, indus-
trial pollution, noise, burning coal, hog farms, quality of drinking water, 
ozone depletion, protection of health from toxic substances, and urban 
planning.90 The Constitutional Court has stated that, “side by side with fun-
damental rights such as liberty, equality, and necessary conditions for people’s 
life, there is the right to the environment ... The right to a healthy environment 
cannot be separated from the right to life and health of human beings. In 
fact, factors that are deleterious to the environment cause irreparable harm 
to human beings. If this is so we can state that the right to environment is a 
right fundamental to the existence of humanity.”91 The Constitutional Court 
also stated that because Colombia is so rich in biological diversity, it has a 
special responsibility to protect the environment for the common well-being 
of humanity.92

 The NGO Fundepublico (Fundación para la Defensa del Interés Público) 
was a pioneer in using litigation to enforce the constitutional right to a healthy 
environment in cases involving air pollution from an asphalt plant, a chemical 
company’s obligation to disclose information, a ban on imports of toxic 
waste, and legal obligations to restore lands damaged by clearcut logging.93

 According to some experts, the Constitutional Court has altered the bal-
ance of political power in Colombia, strengthening the position of previously 
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marginalized or weak groups, including poor communities harmed by pol-
lution.94 As Aguilar concluded, “The Colombian courts have not only written 
remarkable decisions in defence of the right to a healthy environment, but 
have also ordered concrete enforcement measures to this end.”95

Costa Rica
Costa Rica is acknowledged as a leader in environmental protection in Latin 
America, with a constitution and court decisions contributing to stronger 
laws and better enforcement.96 The creation of a new Constitutional Cham-
ber of the Supreme Court in 1989 “sparked a judicial revolution that shook 
the country’s judicial system out of a 200-year slumber and has touched 
virtually every aspect of the country’s social, economic, and political life.”97 
The new court’s caseload quickly grew from two thousand cases to more than 
ten thousand cases annually, necessitating reliance on expedited and simpli-
fied processes.98 To put this caseload in perspective, a total of approximately 
150 cases of unconstitutionality were filed with the Supreme Court between 
1938 and 1989.99 Procedural rules have been relaxed so that anyone can file 
a recurso de amparo for protection of a constitutional right, with or without a 
lawyer, with no filing fees, and the court is open twenty-four hours a day, 
365 days a year, with at least one magistrate always available. The court 
employs dozens of lawyers whose mandate is to transform public submis-
sions into cases that can be properly adjudicated.100

 The rights revolution in Costa Rica has included a surge in judicial atten-
tion to environmental issues. The Constitutional Court first affirmed the right 
to a healthy environment in a 1993 case concerning a municipality’s practice 
of dumping waste in a stream close to a poor neighbourhood.101 The court 
stated that life “is only possible when it exists in solidarity with nature, which 
nourishes and sustains us – not only with regard to food, but also with physical 
well-being. It constitutes a right that all citizens possess to live in an environ-
ment free from contamination. This is the basis of a just and productive so-
ciety.” Remarkably, this precedent-setting case was initiated by a letter to the 
court from a minor, demonstrating the relaxation of procedural requirements. 
In a 1994 decision, the court stated that the rights to health and to a healthy 
environment emanate from the right to life and from the state’s obligation 
to protect Nature. The court added that if the rights to health and to the 
environment were not recognized, the right to life would be severely limited.102 
In 1995, the court stated that in order to avoid degradation and deterioration 
of the environment, precaution and prevention must be the dominant legal 
principles, and the concept of “in dubio, pro natura” must be applied, which 
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means that if there is any doubt regarding legal interpretation, the ambiguity 
should be resolved in favour of Nature.103 
 More than one hundred cases involving the constitutional right to a 
healthy environment are now reported on the website of the Constitutional 
Court. In approximately two-thirds of leading cases, the party asserting a 
violation of its constitutional right was successful.104 In cases involving solid 
waste, sewage treatment, air pollution, and illegal construction the court has 
ruled that the right to a healthy environment includes a number of key prin-
ciples including the precautionary principle, the concept of polluter pays, 
and the idea of intergenerational equity.105 According to the Constitutional 
Court, the right to a healthy environment imposes two duties on governments: 
to refrain from directly violating the right through their own actions, and to 
prevent the activities of others from violating the right.106 Another key deci-
sion by the court is that the right to water is a vital element of the right to a 
healthy environment.107

 A series of controversial decisions in which the Constitutional Court 
struck down approvals for offshore oil and gas exploration led to a dispute 
between the government of Costa Rica and Harken Energy.108 Costa Rica 
eventually rescinded Harken’s contract, prompting Harken to attempt to sue 
for $57 billion in damages through the World Bank’s International Center 
for the Settlement of Investment Disputes (ICSID).109 Costa Rica rejected 
ICSID’s jurisdiction and refused to pay compensation, citing Harken’s failure 
to comply with environmental laws as a breach of the contract. Carminati 
described the outcome as a “resounding victory” in Costa Rica’s efforts to 
protect the environment, even when threatened with a multi-billion dollar 
lawsuit by a foreign investor.110

 The Constitutional Court has also made a number of rulings protecting 
endangered species and their habitat. In 1999, the court ruled that a law 
permitting the hunting of green turtles violated both the constitutional right 
to a healthy and ecologically balanced environment and international law 
(specifically the Convention on International Trade in Endangered Species).111 In 
2002, the court struck down government authorization of timber harvesting 
in habitat for the endangered green macaw.112 In 2004, the court ruled that 
the Costa Rican government was violating the right to a healthy and ecologic-
ally balanced environment by failing to stop the wasteful practice of shark 
finning. In 2008, the Constitutional Court nullified a municipal zoning 
regulation that authorized construction in Las Baulas National Park. The 
court also ordered the government to expropriate private lands within the 
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national park that were slated for tourist development but provided critical 
habitat for endangered sea turtles.113 
 An important precedent was established in 2004 by the Linda Vista case, 
which involved a proposed high-density urban development in an area im-
portant for groundwater.114 When the development was approved, local 
citizens filed a lawsuit. The Constitutional Court scrutinized the technical 
evidence closely and ruled that the government had failed to exercise the 
precautionary principle, failed to comply with the law, and violated the right 
to a healthy environment. The court set forth a range of detailed measures 
to be taken by the government to protect groundwater and made it clear that 
a lack of resources was not an adequate excuse for failing to protect a natural 
asset vital to human health and the environment.115

 In 2009, the Constitutional Court issued a ruling that illustrates the 
dialogic relationship between the court and the executive branch.116 Citizens 
and NGOs brought a lawsuit based on the government’s failure to enact 
regulations required for the implementation of the Fisheries and Aquaculture 
Act. The court agreed that the failure to enact regulations violated the consti-
tutional right to a healthy and ecologically balanced environment, and gave 
the government ninety days to enact the regulations.

Peru
Peru’s constitution, like that of many Latin nations, authorizes the use of 
amparo proceedings to enforce constitutional rights.117 Peru’s Constitutional 
Court has ruled repeatedly that the constitutional right to a healthy environ-
ment imposes a twofold duty upon the government: to not impair the right 
through its own actions; and to undertake positive actions to prevent the 
violation of the right by others (such as businesses).118 
 Cases based on the constitutional right to a healthy environment have 
challenged the toxic contamination of a town, suspended shrimp farming in 
coastal mangroves, ordered restoration of shrimp farms to their natural state, 
and struck down a municipal ordinance that rezoned parkland for intensive 
commercial use.119 An ongoing case involves the town of La Oroya, where an 
American multinational (Doe Run) operated a lead smelter that is alleged to 
have poisoned an entire town. Ninety-nine percent of children tested had 
blood lead levels exceeding the World Health Organization’s recommended 
maximum, and many children were hospitalized. The Constitutional Court 
ordered the implementation of a variety of measures to protect peoples’ 
health and the environment, including declaring a state of emergency, taking 
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immediate steps to protect vulnerable populations (children and pregnant 
women), and creating monitoring programs.120 The Peruvian government’s 
failure to adequately follow the court’s orders was the subject of a complaint 
to the Inter-American Commission on Human Rights. In accepting the com-
plaint, the IACHR concluded that Peru had unjustifiably delayed compliance 
with the decision of the Constitutional Court. The IACHR also ordered Peru 
to take a number of interim measures, which included providing compre-
hensive medical exams and medical treatment.121 
 A controversial Peruvian case sheds light on the judicial approach to 
balancing the constitutional right to a healthy environment with other pro-
tected rights.122 The Camisea project involved a network of pipelines and a 
natural gas plant, with the latter to be sited in the buffer zone of Paracas 
Na tional Park, an area listed under the Convention on International Trade in 
Endangered Species and designated as a wetland of international importance 
under the Ramsar Convention. The Constitutional Court held that the certainty 
of substantial social and economic benefits outweighed potential but uncer-
tain environmental harms. To rule in favour of the plaintiffs, in the court’s 
opinion, would have violated the proportionality principle. Turner criticized 
the court for failing to give adequate weight to environmental considerations, 
arguing that the outcome illustrates the ineffectiveness of Peru’s constitutional 
environmental provisions.123

 
Chile
Since 1980, the Chilean constitution has specified that the right to live in a 
healthy environment is subject to judicial enforcement through a special 
procedure called the recurso de proteccion. Chilean courts have made it clear 
that the constitutional recognition of the right to a healthy environment 
authorizes restrictions and limitations on the exercise and enjoyment of other 
rights, including the right to property.124 One of the most important early 
court decisions anywhere in the world enforcing the constitutional right to 
a healthy environment occurred in Chile. Residents of Chanaral and local 
farmers won a legal action against CODELCO (the National Copper Company 
of Chile), one of the world’s leading copper-producing companies.125 The 
Supreme Court ordered CODELCO to stop discharging tailing wastes onto 
Chilean beaches and into adjoining waters.126 Although there did not appear 
to be any violation of Chilean environmental legislation, the court ruled that 
the severe impact on marine life violated people’s constitutional right to live 
in an environment free from contamination. The Supreme Court explained 
that these problems “affect not only the well being of man but also his own 
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life, and actually not only the [the livelihood] of a single community of per-
sons at present: future generations would claim the lack of foresight of their 
predecessors if the environment would be polluted and nature destroyed.”127 
The mining company was ordered to build facilities for waste disposal and 
treatment. The case demonstrated that citizens empowered by constitutional 
environmental rights could successfully fight large corporations and un-
responsive governments.128 
 The Chilean Supreme Court also voided a timber licence in a case where 
the government approved an environmental impact assessment despite a 
lack of evidence.129 According to Bruch, Coker, and VanArsdale, “The Court 
held that by acting in such an arbitrary and illegal way, the government 
violated the rights of all Chileans, not just those who would be affected 
locally.”130 In 2007, hundreds of Chilean citizens received compensation for 
the violation of their right to live in a healthy environment after they suffered 
the adverse effects of living near a site where a foreign company, with gov-
ernment approval, dumped toxic waste (including lead, arsenic, cadmium, 
and mercury).131 Also in 2007, the Supreme Court ordered a wastewater 
treatment plant to cease its toxic emissions because they violated the rights 
to life and an environment free of pollution.132 Most recently, an American 
company’s plan to build a coal-burning power plant in an environmentally 
protected area was blocked by Chile’s Supreme Court on several grounds, 
including violation of the constitutional right to live in an environment free 
of pollution.133 
 Despite constitutional protection of the environment, economic interests 
outweighed environmental concerns in cases brought to stop the construction 
of a pulp mill and to prevent a mining company from constructing a tailings 
dam near the headwaters of a river.134 In the latter case, residents reached an 
out-of-court settlement, with the mining company agreeing to pay them 
compensation.135 The OECD reports that many environmental cases are 
brought to Chilean courts, but “the judicial system lacks the capacity to deal 
adequately with many environmental matters, for instance when it comes to 
obtaining evidence or estimating environmental damage and compensation 
values.”136 Despite the presence of growing numbers of NGOs and the strong 
provisions of the Chilean constitution, judicial conservatism has constrained 
the rights revolution in Chile.137

Ecuador and Bolivia 
As described in Chapter 3, Ecuador and Bolivia recently passed new constitu-
tions that reiterate the recognition of the right to a healthy environment 
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found in earlier constitutions. They also include extensive new provisions 
related to environmental protection, including rights for Nature. In 2010, 
Ecuador’s Constitutional Court rejected a legal challenge to the new Mining 
Law that was based in part on the rights of Nature and the right to a healthy 
environment.138 However in 2011, in a case involving damage to a river from 
road construction, a provincial court in Ecuador made a powerful decision 
affirming the importance and enforceability of the constitutional rights of 
Nature.139 Citizens and NGOs also brought litigation under the previous 
constitutional regimes. Ecuador’s Constitutional Court ruled that the sale of 
leaded gasoline violated the right to a healthy environment.140 In a case in-
volving proposed mining activities in a national park, the court said that 
“environmental degradation in Podocarpus National Park is a threat to the 
environmental human right of the inhabitants of the provinces of Loja and 
Zamora Chinchipe to have an area which ensures the natural and continuous 
provision of water, air, oxygenation, and recreation.”141 In 2008, the Con-
stitutional Court ruled that the proposed construction of a water diversion 
and dam project (the Baba Multi-purpose Project) could not proceed because 
the anticipated impacts on human health and ecology would violate the 
constitutional right to a healthy and ecologically balanced environment.142 
Although the extent of the anticipated effects was uncertain, the court applied 
the precautionary principle in determining that the project was unconstitu-
tional. An Ecuadorean law passed in 2009 authorizes the establishment of 
specialized courts to adjudicate claims asserting violations of the constitu-
tional rights of Nature.143 Efforts are underway to establish such a court for 
the Galapagos Islands. The controversial decision of an Ecuadorian court to 
award billions of dollars in damages to indigenous plaintiffs in litigation 
resulting from extensive contamination of the rainforest caused by oil and 
gas exploitation was based in part on the constitutional right to a healthy 
environment.144 In two cases decided in 2010, Bolivia’s Constitutional Court 
referred to the right to a healthy environment, determining that it includes 
the right to potable drinking water.145

El Salvador, Panama, and Venezuela
In El Salvador, Panama, and Venezuela, litigation based on the right to a 
healthy environment appears to be relatively uncommon compared to the 
preceding Latin American nations. However, in Panama, courts recently nul-
lified a permit authorizing construction of a commercial cable-car operation 
in a nature reserve and suspended the construction of a cellular telephone 
tower.146 Although El Salvador’s constitutional right to a healthy environment 
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appears limited to children, the Constitutional Chamber of El Salvador’s 
Supreme Court of Justice has ruled that this constitutional right is held by 
everyone by virtue of the state’s obligation to protect the environment and 
the importance of a healthy environment for fulfilling the rights to life and 
dignity.147 Venezuela’s 1999 constitution replaced the Supreme Court with a 
Supreme Tribunal consisting of six salas or chambers. However, the Supreme 
Tribunal has been the subject of political interference, and thus its efforts 
have been compromised by a perceived lack of impartiality. Judges are ap-
pointed by Congress (led by the president) and have consistently ruled in 
the government’s favour.148 

Dominican Republic and Jamaica
The right to a healthy environment was included in the new constitution of 
the Dominican Republic in 2010, but the concept had previously influenced 
the Supreme Court of Justice in one decision overturning an unduly light 
sentence handed down in an environmental prosecution, and another case 
blocking construction of a cement plant.149 In a leading Jamaican environ-
mental law case, the Supreme Court held that although environmental 
protection is an issue with far-reaching consequences, it is not on par, from 
a legal perspective, with human rights.150

Paraguay
In Paraguay, courts have relied on the constitutional right to a healthy 
environment to reject lawsuits claiming that environmental regulations 
violated the constitutional rights to property and economic development.151 
The Supreme Court of Paraguay referred to the profound importance of 
environmental protection to the well-being of citizens and held that the 
public interest can outweigh private interests.152 As well, a Paraguayan court 
ruled that “environmental crimes are in open breach of Article 7 of the 
Constitution, which enshrines the right of everyone to live in a healthy 
environment.”153

 Paraguayan courts previously had ruled that citizens have the right to 
bring constitutional cases to protect their right to live in a healthy environ-
ment.154 However, in 2008, the Supreme Court issued a ruling in a case 
brought by indigenous people whose land was flooded by a new hydroelectric 
facility.155 The indigenous people won at lower court, based in part on their 
constitutional right to live in a healthy and balanced environment. The 
Supreme Court overturned that decision, ruling that because the government 
of Paraguay had negotiated an international treaty and passed domestic 
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legislation related to the dam, the judiciary could not second-guess those 
decisions, although it did state that people ought to be compensated if ad-
versely affected for the greater good of society. The court contradicted some 
of its earlier decisions by concluding that collective rights, such as the right 
to a healthy environment, are not directly enforceable in courts but must be 
regulated through legislation. According to the Supreme Court, the complex-
ity involved in environmental problems makes them ill-suited for judicial 
resolution; instead, they should be addressed “through sustainable policies 
planned in a coordinated manner by the national government, through 
compliance with laws passed by Congress, and through bodies such as the 
Ministry of Environment.”156 This decision, and the focus on using criminal 
law to protect the environment, led Abed to conclude that “the juridical 
configuration of the Paraguayan environmental judicial system is dysfunc-
tional with regard to the objective of guaranteeing the right to live in a healthy 
and ecologically equilibrated environment.”157

Mexico
Article 4 of the Mexican constitution was amended in 1999 to recognize the 
right to a healthy environment, but no cases have been brought successfully 
to a Mexican court on the basis of a violation of this constitutional clause.158 
Although the Mexican Supreme Court has become increasingly activist on 
other social and economic issues, it has ruled repeatedly that citizens do not 
have the right to bring amparo cases involving environmental protection 
despite their constitutional rights.159 The OECD concluded that Mexican 
citizens have very limited access to courts for resolving environmental prob-
lems.160 In response to these decisions, Ojeda-Mestre asserted that “the ignor-
ance of judges, magistrates, and ministers about environmental laws is 
shocking.”161 The courts’ jurisprudence led to a vigorous effort by civil society 
to have the constitutional right to a healthy environment strengthened to 
enable citizens to enforce their rights.162 In 2011, these efforts were rewarded 
by amendments that dramatically strengthened the amparo provisions in the 
constitution to enable the enforcement of the right to a healthy environment, 
the right to water, and other human rights.

Guatemala and Uruguay
In at least two other Latin American nations, Guatemala and Uruguay, courts 
have recognized an implicit constitutional right to live in a healthy environ-
ment, despite the absence of explicit language. Guatemala’s Constitutional 
Court explained that the objective of environmental measures is to guarantee 
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the right to health and the achievement of a standard of living that guarantees 
the survival of future generations.163 As a result, Guatemalan courts have al-
lowed NGOs to bring lawsuits based on the implicit constitutional right to 
a healthy environment.164

 Uruguayan legal experts argue that the right to a healthy environment is 
implicit in that country’s constitution.16 The right is recognized explicitly in 
Uruguay’s framework environmental law.166

Factors Affecting the Influence of the Constitutional Right to a 
Healthy Environment in Latin America and the Caribbean
Latin America is a global leader in recognizing the constitutional right to a 
healthy environment, while Caribbean countries are just beginning to rec-
ognize this right. The following are some of the key factors in Latin America’s 
environmental rights revolution (see also Table 6.1):

• constitutional reform, including recognition of the right to a healthy 
environment, stronger provisions for judicial review, increased scope of 
judicial powers, and creation of institutions such as the Ministerio 
Publico and Defensor del Pueblo with mandates to protect collective 
interests

• shifting legal culture, with greater emphasis on public law, precedents, 
and public interest litigation

• increased legal mobilization as non-governmental organizations and 
networks of activist lawyers are advancing rights cases

• improved access to justice, achieved though procedural innovations
• influence of international norms, networks, and institutions.167

 
Latin American nations are characterized by strong civil society movements, 
including environmental NGOs, some of whom specialize in environmental 
law. Examples include El Centro de Derecho Ambiental y de los Recursos 
Naturales (CEDARENA) in Costa Rica, Centro de Derechos Humanos y 
Ambiente (CEDHA) and Fundación Ambiente y Recursos Naturales (FARN) 
in Argentina, Fiscalía del Medio Ambiente (FIMA) in Chile, Fundación para 
la Defensa del Interés Público (Fundepublico) in Colombia, and Sociedad 
Peruana de Derecho Ambiental (SPDA) in Peru.168 These NGOs advocate for 
stronger environmental legislation and provide legal representation to con-
cerned citizens, communities, and environmental groups. 
 Environmental law NGOs benefit from their participation in international 
networks that provide strategic advice and financial assistance, including the 
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Asociacion Interamericana para la Defensa del Ambiente (AIDA) and the 
Environmental Law Alliance Worldwide (ELAW).169 Many Latin American 
environmental law NGOs rely on American and European foundations 
and governments for funding.170 Additional dissemination of laws, policies, 
and precedents occurs through the Organization of American States (OAS), 
United Nations Environment Programme (UNEP), and the International 
Union for Conservation of Nature (IUCN). Several Latin American courts 
have cited the right to a healthy environment included in the San Salvador 
Protocol (discussed in Chapter 4) in cases involving the constitutional right 
to a healthy environment.171 International networking facilitates the diffusion 
of ideas, particularly with respect to successful litigation strategies and pre-
cedents from foreign courts. Sikkink points out the interaction between 

Table 6.1

Factors influencing the extent of the environmental rights revolution in Latin America

    Examples Examples 
 Generally Generally  of positive of negative  
Factor positive negative Mixed influence influence

Constitutional     argentina,  honduras,  
provisions    brazil, Colombia, mexico 
    Costa rica

Prospective     argentina, brazil, guyana,  
litigants    Chile, Colombia, honduras,  
    Costa rica nicaragua 

access to justice     argentina, brazil, bolivia,  
    Colombia,  mexico, 
    Costa rica Paraguay

resources for      argentina, brazil, guyana,  
legal mobilization    Chile, Colombia, honduras, 
    Costa rica,  nicaragua,  
    ecuador, Peru Paraguay

rule of law     argentina,  bolivia,  
    Costa rica  venezuela

responsive     argentina, brazil, Chile,  
judiciary    Colombia,  mexico, 
    Costa rica Paraguay

social, economic,     Costa rica guyana 
and political conditions 
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domestic and international systems, as key actors employ venue shopping, 
transfer precedents between systems, and strategically use multiple options 
to maximize impacts.172

 As noted earlier, judicial systems in Latin America have pioneered the 
use of simplified and expedited legal procedures that have dramatically in-
creased access to justice. These processes have provided citizens and ENGOs 
with an unprecedented opportunity to employ the judicial system in pursuit 
of the right to a healthy environment. The simplified procedures and elimina-
tion of barriers have reduced the need for what Epp described as the “litigation 
support structure” to facilitate the rights revolution.173 Individuals in countries 
such as Costa Rica and Colombia can easily go to court to enforce their right 
to a healthy environment, without lawyers or high costs. On the other hand, 
the OECD has warned that the excessive use of amparo procedures can under-
mine the effectiveness of laws and policies enacted by democratically elected 
legislative branches of government.174 Another downside of increasing access 
to the courts is that high numbers of cases can contribute to backlogs and 
delays.175

 One key factor that appears to explain the variability among Latin 
American nations in the volume of litigation based on the right to a healthy 
environment is the degree of judicial activism.176 The creation of a new 
Constitutional Court in Costa Rica triggered an era of unprecedented judicial 
activism in that nation, which has encouraged citizens and NGOs to defend 
their rights in court.177 Constitutional changes in Colombia in 1991 created 
a strong and independent Constitutional Court, paving the way for greater 
activism.178 Responding to media interest in its landmark case involving the 
restoration of the Matanza-Riachuelo River, the chief justice of Argentina’s 
Supreme Court noted that “one of a court’s functions is to make noise.”179 
In contrast, Chile’s Constitutional Court continues to be far more conserva-
tive, a tendency attributed to the legal culture, legal education, and socializa-
tion of Chilean judges.180

 According to Rojas and Iza, “In order to prevent the existence of the right 
to a healthy and ecologically balanced environment being restricted to the 
semantic level, environmental law has integrated a number of guiding prin-
ciples that guarantee the effective protection of the right.”181 These principles, 
including the precautionary principle, the concept of polluter pays, and the 
principle of intergenerational equity, are widely accepted in Latin American 
environmental law, partially in response to the constitutionalization of en-
vironmental protection. 
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 On the other hand, Latin American environmental laws are notorious 
for being strong on paper but weak in reality. The main reasons for this are 
a lack of enforcement resources and a reluctance to enforce laws when doing 
so could adversely affect economic interests.182 In some nations, the challenge 
of adequate enforcement is exacerbated by ineffective, complicated, and 
incomplete laws; officials who lack skills, training, and resources; high costs; 
and the need for extensive technical and scientific expertise.183 Implementation 
and enforcement of environmental laws in Latin America have also been 
constrained by high inflation, regional financial crises, and international 
agendas related to deregulation and privatization.184 Some Latin American 
nations face ongoing political turmoil (demonstrated by the recent coup d’état 
in Honduras), extensive poverty, and dependence on a small number of export 
commodities, mainly agricultural products, minerals, and energy resources.185 
Latin America is a major supplier of natural resources to the global economy, 
at a significant cost to the regional environment.186 Another problem is that 
some Latin American nations are plagued by “ultra-presidentialism,” in which 
the president has extraordinary powers that undermine both the operation 
of, and respect for, the rule of law.187 

Conclusion
Despite these ongoing challenges, the overall conclusion, based on an assess-
ment of legislation and litigation, is that constitutional recognition of the 
right to a healthy environment has had a major positive effect on the develop-
ment of environmental law and policy in most Latin American nations (with 
exceptions such as Mexico and Paraguay).188 Both the legislative and judicial 
branches of government have relied extensively on the right to a healthy 
environment as they attempt to move toward ecologically sustainable de-
velopment. Argentina, Brazil, Colombia, and Costa Rica are at the forefront 
with strong legal frameworks and a growing body of jurisprudence. The 
ongoing efforts to clean up and restore Argentina’s Matanza-Riachuelo River 
represent a compelling example of tangible action flowing from a court deci-
sion based on the right to a healthy environment. Even among the Latin 
American leaders, however, a note of caution is warranted because of con-
tinuing difficulties with implementation and enforcement. Salazar’s warning, 
though specific to Costa Rica, can be applied more broadly: “Although Costa 
Rica’s environmental law frameworks are innovative and far-reaching in intent 
and have had an important presence in the country, there are many short-
comings that hinder their effectiveness.”189
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Table 6.A

Constitutional influence on environmental legislation and litigation in Latin America 
and the Caribbean

Nation Year* Legislation Litigation

argentina  1994 yes1 yes2

bolivia 2002 yes3 yes4

brazil 1988 yes5 yes6

Chile 1980 yes7 yes8

Colombia 1991 yes9 yes10

Costa rica 1994 yes11 yes12

dominican republic 2010 yes13 yes14

ecuador 1984 yes15 yes16

el salvador 1983 yes17 yes18

guyana 1980 no19 n/a20

honduras 1982 yes21 n/a22

Jamaica 2011 no23 no24

mexico 1999 yes25 no26

nicaragua 1986 yes27 n/a28

Panama 1983 yes29 yes30

Paraguay 1992 yes31 yes32

Peru 1993 yes33 yes34

venezuela 1999 yes35 yes36

 * year when right to healthy environment was constitutionalized.
 1 General Law on the Environment (2002). 
 2 supreme Court of Justice, http://www.csjn.gov.ar/. nineteen hits for the phrase “derecho 

a un medio ambiente sano” (right to a healthy environment).
 3 Law on the Environment (1992), articles 17, 92, 93. 
 4 supreme Court of Justice, http://suprema.poderjudicial.gov.bo/. eighty-eight hits for the 

phrase “medio ambiente” (healthy environment). The Constitutional Court has cited the 
right to a healthy environment in five cases, http://www.tribunalconstitucional.gob.bo/.

 5 National Environmental Policy Law, law 6,938/1991. 
 6 supreme Court of Justice, http://www.stj.jus.br/sCon/. a search for article 225 of the 

constitution and “environment” in Portuguese) produced twenty-seven hits. see also 
federal supreme Court, http://www.stf.gov.br. a search for article 225 of the constitution 
and “environment” (in Portuguese) produced twenty hits.

 7 General Environment Framework Law (1994), articles 1, 33. amended by law no. 20.173.
 8 Constitutional Court, http://www.tribunalconstitucional.cl. seven hits for the phrase 

“medio ambiente libre de contaminacion” (healthy environment free of contamination”).
 9 Law No. 99 of 1993, articles 1, 65, 69, 74, 97. 
 10 Constitutional Court, http://www.corteconstitucional.gov.co/. a search of the court’s 

jurisprudence database for the phrase “derecho a un ambiente sano” (right to a healthy 
environment) yielded 107 decisions. 

 11 Organic Law on the Environment (1995), articles 1, 2. 
 12 Constitutional Chamber of the supreme Court (sala iv), http://www.poder-judicial.go.cr/

salaconstitucional/. a search of the court’s jurisprudence database for the phrase 
“derecho a un ambiente sano” (right to a healthy environment) yielded 449 decisions. 
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 13 General Law on Environment and Natural Resources (2000), no. 64-00. Preamble, 
articles 6, 11. 

 14 appeal by deputy attorney for the defense of the environment and natural 
resources(2009), supreme Court of Justice. see also Judgment no. 024-2009 (Tax and 
administrative law Court).

 15 Law on Environmental Management (1999), Preamble, articles 28, 29, 41-44. see also 
decree 1040 of 22 april 2008, outlining participation mechanisms of the Law on 
Environmental Management.

 16 Constitutional Court, http://www.corteconstitucional.gov.ec/. Cases decided before 2008 
(when new court was established) are not searchable online. six cases for “medio 
ambiente” in 2008-09, but details of cases not available online.

 17 Environmental Law 1988, articles 1, 2, 9. 
 18 supreme Court of Justice, Constitutional Chamber, http://www.jurisprudencia.gob.sv. 

nine cases for “derecho a un medio ambiente sano” (right to a healthy environment). 
 19 Environmental Protection Act (1996). 
 20 supreme Court of Judicature consisting of a Court of appeal (the highest court) and a 

high Court. no website available.
 21 General Environmental Law (1993), Preamble, article 103.
 22 Centro electrónico de documentación e información Judicial, http://www.poderjudicial.

gob.hn/ejes/institucional/organizacion/dependencias/cedij. Jurisprudence available to 
subscribers only.

 23 Jamaican environmental legislation reviewed at http://faolex.fao.org/. no mention of right 
to a healthy environment.

 24 Northern Jamaica Conservation Association et al. v. Natural Resources Conservation 
Authority et al. (2006) Judgment hCv 3002 of 2005, supreme Court of Jamaica. http://
www.sc.gov.jm/Judgments/judgments.htm.

 25 General Law on Ecological Equilibrium and Environmental Protection (1988), articles 1, 15. 
 26 supreme Court of Justice, http://www.scjn.gob.mx/default.asp. see ojeda-mestre (2007).
 27 General Law of Environment and Natural Resources (1996), article 109. 
 28 Jurisprudence not available on courts’ website, http://www.web.poderjudicial.gob.ni/

buscador/.
 29 General Law on Environment (1998), articles 117-19. 
 30 supreme Court of Justice, http://www.organojudicial.gob.pa. Two reported decisions in 

2009 on the right to a healthy environment.
 31 Sanctioning Crimes against the Environment (1996). 
 32 supreme Court of Justice, Constitutional Chamber, http://www.pj.gov.py/. Three cases 

dealing with the right to a healthy environment.
 33 General Law on the Environment (2005), law no. 28611, articles i-v (Preliminary Title), 

articles 1, 41, 46, 114, 127. 
 34 Constitutional Court, http://www.tc.gob.pe/search/search.pl. Twenty-two cases found 

when searching for “derecho a un medio ambiente sano” (right to a healthy 
environment).

 35 Organic Law on the Environment (2006), articles 1, 4, 39, 43. 
 36 supreme Court of Justice, http://www.tsj.gov.ve. sixty-three hits for “healthy 

environment.”
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In a short period of time, constitutional recognition of the right to a healthy 
environment has become widespread in Africa. Since 1990, when Benin, 
Guinea, Mozambique, and São Tomé and Príncipe all incorporated this right 
into their constitutions, a total of thirty-two African nations have taken this 
step, including Morocco and South Sudan in 2011. For a host of social, eco-
nomic, political, and cultural reasons, fulfilling the right to a healthy environ-
ment represents a stiff challenge in Africa. Most of the thirty-two nations have 
taken an initial step toward implementing the right to a healthy environment 
by strengthening national environmental legislation and incorporating the 
right therein. However, judicial enforcement of the right appears to be rare, 
occurring in reported cases in only a handful of nations. While the prolifera-
tion of constitutional provisions recognizing the right to a healthy environ-
ment offers a beacon of hope, the current capacity of African states to fulfill 
this aspiration is limited.

Legislation
Of the thirty-two African nations whose constitutions recognize the right to 
live in a healthy environment, at least twenty-three have enacted environ-
mental laws incorporating this right (see Figure 7.1, and see Table 7.A at the 
end of this chapter). In part, this reflects ongoing national efforts, supported 
by international agencies, to modernize environmental laws throughout 
Africa. South Africa offers a leading example of the influence of constitutional 
provisions on environmental legislation.1  The new South African constitution 
(1996) triggered a complete overhaul of the country’s environmental laws. 
The National Environmental Management Act, 1998, repeatedly refers to the 
right to a healthy environment, articulates the right of access to information, 
and guarantees legal standing for citizens and groups to challenge and enforce 
environmental laws.2 The right to a healthy environment is also included in 

......
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other major South African environmental laws dealing with water, air quality, 
and biodiversity, as well as legislation outlining the responsibilities of local 
governments.3 In 2000, South Africa also passed legislation implementing 
the procedural rights entrenched in the constitution, which are essential for 
the full enjoyment of all substantive rights, including the right to a healthy 
environment.4 
 Benin amended its constitution in 1990 to recognize the right to a healthy, 
satisfying, and sustainable environment. The framework environmental law 
that came into effect in 1999 explicitly acknowledges that it is a response to 
the new constitutional mandate and echoes the wording of the constitution 
in referring to “the right to an environment that is healthy, satisfactory, and 
sustainable.” Benin’s framework environmental law guided the establishment 
of air quality standards, drinking-water standards, environmental assessment 
regulations, and other important legal rules.5 Similarly, after Uganda recog-
nized the right to a healthy environment in its 1995 constitution, the country 
passed a suite of environmental laws, including a National Environment Act 
that also guarantees the right to a healthy environment.6

 The transformation of environmental laws subsequent to constitutional 
recognition of the right to a healthy environment is not always as compre-
hensive as it has been in South Africa, Benin, or Uganda. In Ethiopia, for 
example, national environmental laws passed subsequent to the inclusion 
of the right to a healthy environment and other environmental protection 
provisions in the 1995 constitution simply require that the environmental 
rights and objectives set forth in the constitution be achieved or fostered.7 In 
some cases, the national framework environmental law included the right to 
a healthy environment before the constitution recognized this right. In 
Comoros, for example, the right is included in Framework Law No. 94018 
relating to the environment (1994), while constitutional recognition did not 
occur until 2001. Kenya’s 2010 constitution offers an innovative new wrinkle 
intended to overcome legislative lethargy. It mandates that new environmental 
laws to implement constitutional commitments must be enacted within four 
years of the constitution’s coming into force.8 An extension is available in 
extenuating circumstances if approved by Kenya’s Parliament, but the exten-
sion is only for one year and is nonrenewable.

Litigation
An extensive search of legal databases and secondary sources revealed only 
five African nations – South Africa, Uganda, Seychelles, Malawi, and Kenya 
– out of thirty-two where the constitutional right to a healthy environment 
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has been enforced or mentioned in court decisions (see Figure 7.1, and see 
Table 7.A at the end of this chapter). Leading cases are discussed below. The 
inability to identify court decisions based on the right to a healthy environ-
ment does not provide conclusive evidence that no such decisions have been 
issued, but it does suggest that the constitutional provisions are having a 
minimal effect on litigation to date. The right to a healthy environment has 
also played a major role in environmental litigation in two African nations 
where the right is not explicitly included in national constitutions. In Nigeria 
and Tanzania, courts have enforced the right to a healthy environment as 
part of the constitutional right to life.

South Africa
Even before the new South African constitution took effect, there was a vigor-
ous debate about the extent to which courts should be empowered to enforce 
its extensive social, economic, and environmental rights. In Grootboom, a 
landmark case involving the right to housing, the Constitutional Court wrote 
that “socio-economic rights are expressly included in the Bill of Rights; they 
cannot be said to exist on paper only ... The question is therefore not whether 
socio-economic rights are justiciable under our Constitution, but how to 
enforce them in a given case.”9 According to Corder, “The formulation of 

Figure 7.1

Constitutional influence on environmental legislation and litigation in Africa
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socio-economic rights clearly anticipates a relatively extensive but nuanced 
judicial role for their appropriate realization, and the judges have generally 
not disappointed.”10

 The combination of the constitutional right to a healthy environment, 
constitutionally guaranteed procedural rights, and provisions in the National 
Environmental Management Act have led to very open rules governing stand-
ing.11 South African courts have applied the right to a healthy environment 
in cases involving commercial land development, mining, nuclear energy, 
air pollution, waste incineration, and toxic substances.12 Among the remedies 
available to plaintiffs are rulings that declare laws or regulations invalid, set 
aside administrative actions, grant injunctions, and award damages.13 
 In a 1999 case involving open-pit mining, the Supreme Court of Appeal 
of South Africa held that the constitution,

by including environmental rights as fundamental, justiciable human 
rights, by necessary implication requires that environmental con-
siderations be accorded appropriate recognition and respect in the 
administrative processes in our country. Together with the change 
in the ideological climate must also come a change in our legal and 
administrative approach to environmental concerns.14

In 2007, the court warned that if a real estate project went ahead in an area 
with high biodiversity values and several endangered species, “the resultant 
damage and harm to the environment would have far reaching and irrevers-
ible consequences for the broader society which would nullify the lofty ideals 
encapsulated in the Constitution of a healthy environment for everyone.”15 
In another case, the High Court wrote: “By elevating the environment to a 
fundamental justiciable human right, South Africa has irreversibly embarked 
on a road which will lead to the goal of attaining a protected environment 
by an integrated approach, which takes into consideration, inter alia, socio-
economic concerns and principles.”16 Furthermore, the court added, the 
“balancing of environmental interests with justifiable economic and social 
development is to be conceptualized well beyond the interests of the present 
living generation.”17 
 The Constitutional Court’s leading decision to date on the right to a 
healthy environment arose under unexpected circumstances, with a national 
association of gasoline stations using the right in an attempt to prevent the 
approval of a competing business, ostensibly on environmental grounds.18 
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In the words of Justice Sachs, “It is ironic that the first appeal in this court to 
invoke the majestic protection provided for the environment in the Bill of 
Rights comes not from concerned ecologists but from an organized section 
of an industry frequently lambasted both for establishing worldwide reliance 
on nonrenewable energy sources and for spawning pollution. So be it. The 
doors of the Court are open to all.”19 The court overturned the authorization 
of the proposed gas station, concluding that “the present generation holds 
the Earth in trust for the next generation. This trusteeship position carries 
with it the responsibility to look after the environment. It is the duty of the 
court to ensure that this responsibility is carried out.”20

 In a 2009 decision involving the right to information in an environmental 
context, the Constitutional Court observed that the protection of the right to 
a healthy environment will depend not only on the diligence of public of-
ficials but also on the active participation of civil society and, in some cases, 
on public interest litigation.21 The court held that litigants acting in the public 
interest (e.g., seeking to enforce or defend constitutionally protected rights) 
should be exempt from the usual cost rules requiring unsuccessful plaintiffs 
to reimburse the legal costs of their opponents. Most recently, the 
Constitutional Court issued a controversial decision overturning lower-court 
decisions that had found that water meters limiting the volume of free water 
to twenty-five litres per person per day and requiring advance payment for 
additional water violated the constitutional right to water.22

 South Africa ranks near the top of the Ibrahim Index of African 
Governance, with particularly high scores on indicators related to “Rule of 
law, transparency, and corruption” and “Participation and human rights.”23 
Among the factors that set South Africa apart from other African nations is 
the presence of a relatively strong civil society. South Africa also enjoys ad-
vantages related to specific provisions in its constitution, including the right 
of access to information (s. 32), the right to enforce individual rights (s. 38), 
and safeguards regarding administrative justice (s. 33). The latter section is 
vital because so many environmental conflicts involve administrative deci-
sions, such as the approval of a landfill or the issuance of a licence for an 
industrial activity. Glazewski observes that 

while it is difficult to give a precise legal definition to the abstract 
notion of environmental justice, the inclusion of an environmental 
clause in the Bill of Rights has added considerable momentum to its 
legal development. In South Africa this has been done both judicially 
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and legislatively by the new government’s clear commitment to give 
effect to the imperative of the environmental clauses to enact legisla-
tive and other measures for environmental protection.24 

Kotze concludes that the judiciary has, at least in most instances, reinforced 
the protective value and objectives of the environmental right to the benefit 
of South Africans.25 

Uganda
The right to a healthy environment was incorporated into the Ugandan con-
stitution in 1995. Based on the constitutional right, courts have taken a liberal 
approach to standing.26 Cases based on the right to a healthy environment 
have been brought to challenge the issuance of a permit for a sugar cane farm 
in a forest reserve (a type of legally protected natural conservation area), the 
development of a power project without a completed environmental impact 
assessment, excessive dust from a factory, and the export of chimpanzees.27 
In 2009, the Constitutional Court denied a claim brought by a property owner 
who sought to build a home on land he owned that included a wetland. The 
court held that the constitutional right to property was not absolute, that 
building on a wetland was a misuse of the right, and that there was a govern-
ment obligation to protect natural assets like wetlands.28 In 2008, the 
Environmental Action Network sought a declaration that smoking in public 
places violated the right to a healthy environment.29 Before the court issued 
a final ruling, the National Environmental Management Agency issued a new 
regulation that limited smoking in public places.30 Another example of litiga-
tion influencing legislation involved a court case that sought regulation of 
the manufacture, distribution, and use of plastic bags.31 Although the court 
did not issue the requested order, legislation limiting the use of plastic bags 
was subsequently enacted. 
 Since 2000, a leading Ugandan ENGO, Greenwatch, has organized an 
ongoing series of educational workshops on the enforcement of environ-
mental laws for environmental officers, police, magistrates, and judges of the 
High Court, Court of Appeal, and Supreme Court.32 Ugandan courts have 
relied on jurisprudence from other nations in shaping their decisions about 
the right to a healthy environment. For example, the High Court of Uganda 
cited case law from India when it struck down a sugar cane licence issued in 
a forest conservation area and granted the plaintiffs all of the remedies they 
sought.33 The Indian precedents had been presented to Ugandan High Court 
judges as part of the judicial education programs on environmental law.34 
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 Generally, however, Ugandan courts are conservative and reluctant to 
grant effective remedies in environmental cases. Several lawsuits in which 
citizens asserted violations of their constitutional right to a healthy environ-
ment have been dismissed on the basis of legal technicalities.35 As well, the 
costs of litigation are high, environmental and human rights knowledge is 
low, and widespread poverty makes litigation uncommon.36 Another major 
concern is that the Ugandan Parliament does not always respect judicial deci-
sions. In the case of the sugar cane licence referred to above, Parliament ef-
fectively overruled the court and allowed the company to proceed with its 
activities in the forest conservation area.37 
 Despite these challenges, Okidi notes that Uganda’s civil society has been 
relatively active in using litigation to protect the right to a healthy environ-
ment and has been reasonably successful in the courts.38 Twinomugisha 
concludes that, “through a creative application of the right, the judiciary has 
to some extent held the state, its agencies, and private actors accountable for 
violations of the right.”39

Kenya 
In Kenya, access to courts has broadened in recent years, contrary to a 1989 
environmental case that denied standing to Wangari Maathai (who later won 
the Nobel Peace Prize).40 The new constitution of 2010 recognizes the right 
to a healthy environment. However, Kenyan courts had already decided 
several cases based on the right, which was included previously in the 
Environmental Management and Coordination Act.41 Kenyan High Court and 
Court of Appeal judges were trained in environmental law principles between 
2005 and 2007.42 Kenya also has a National Environmental Tribunal that 
decides cases, including cases that raise the right to a healthy environment. 
Kameri-Mbote suggests that the previous lack of constitutional provisions 
requiring environmental protection is an important reason for the Kenyan 
government’s weak environmental record.43

Seychelles and Malawi
The Seychelles and Malawi each offer one reported case in which reference 
to the constitutional right to a healthy environment plays a significant role. 
In a case involving the prosecution of eight individuals for unlawful posses-
sion of meat from protected species, including sea turtles and boobies, the 
Supreme Court of Seychelles referred to the constitutional right in interpreting 
the Wild Animals and Birds Protection Act.44 The court wrote: “The right to a 
healthy environment has become a fundamental right. In Seychelles that 
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right extends to the Management of Marine Resources as well as protected 
Land or Sea Birds.” The court also referred to jurisprudence from the Supreme 
Court of India on the right to a healthy environment.45 
 The only reported decision from Malawi involving the right to a healthy 
environment involved an effort to remove protection from an area of land 
owned by a former Malawian president.46 Malawi’s High Court cited the 
constitution and the Environment Management Act as the basis for standing 
to enforce the right to a healthy environment. The court took a strong stand 
on environmental protection, ruling that the government’s proposed action 
would result in “environmental degradation and unsustainable utilization 
of the resources,” thereby violating the constitution.47 Generally, however, 
Malawi’s constitutional provisions, including the ambiguous right to a healthy 
environment, are undermined by their relative weakness compared to other 
rights (e.g., property, economic activity, and development), which are directly 
enforceable instead of mere guiding principles.48 Gloppen and Kanyongolo 
add that poverty and lack of legal literacy are important de facto limits on 
access to courts for most Malawians.49 

Nigeria and Tanzania
Courts in Nigeria and Tanzania have held that the right to a healthy environ-
ment is implicitly incorporated in the right to life even where no explicit 
constitutional provisions exist.50 For example, Nigeria’s High Court ruled that 
Shell’s practice of flaring gas from its oil operations in the Niger Delta was 
“a gross violation of the fundamental right to life (including healthy environ-
ment) and dignity of human person as enshrined in the Constitution.”51 This 
decision is under appeal and has not yet been implemented, and severe 
environmental and health problems in the region are ongoing.52 The Nigerian 
Court of Appeal overturned a High Court decision that refused to grant stand-
ing to an individual who argued that the construction of a hazardous liquefied 
natural gas plant without the requisite environmental assessment violated 
his right to a healthy environment under Article 24 of the African Charter.53 
However, prospects for asserting constitutional environmental rights in 
Nigeria are limited because courts are subject to political interference and 
adhere to strict rules on standing, procedure, and costs.54 
 In Tanzania, there have been several high-profile cases involving the 
operation of garbage dumps near residential communities. The High Court 
ruled that the right to a healthy environment was an integral part of the 
right to life and was violated by these dumps.55 Tanzania’s framework en-
vironmental law recognizes the right to a healthy environment.56 However, 
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Pallangyo has expressed concern that Tanzania’s constitution “does not 
directly spell out the environmental rights which could prompt the develop-
ment of environmental laws.”57 

Factors Affecting the Influence of the Constitutional Right to a 
Healthy Environment in Africa
When dealing with a huge and diverse continent such as Africa, one must be 
cautious in making generalizations, for there are bound to be exceptions, 
distinctions, and nuances lost in the process. Africa faces massive environ-
mental challenges, including deforestation, desertification, loss of biodivers-
ity, air and water pollution, and improper waste disposal. In many cases, 
Africa bears the burden of environmental damage inflicted by foreign cor-
porations and governments that exploit natural resources for export to other 
continents. Exacerbating these problems are poverty, armed conflicts, a grow-
ing population, stagnant economies, migration, corruption, political instabil-
ity, illiteracy, and foreign debt.58 
 There has been a rapid proliferation of environmental laws, regulations, 
and policies in Africa since the early 1990s. While the development of frame-
work laws and other environmental policies is a step in the right direction, 
there continues to be a huge gap between the aspirations expressed on paper 
and the actions that take place on the ground. Implementation and enforce-
ment of environmental law, including the right to a healthy environment, 
are limited in the majority of African nations (see Table 7.1).59 An anonymous 
African official quoted by Keeley and Scoones commented: “There are too 
many conferences and workshops. What are they actually doing to improve 
things?”60 
 The short-term prospects for recognition and fulfillment of the right to 
live in a healthy environment in Africa are limited. Some of the problems 
hindering enforcement of environmental laws on the continent are govern-
ment institutions that lack the financial and human resources to monitor 
and control activities; government officials entrusted with enforcing laws or 
protecting rights under those laws who often have more to gain by condoning 
violations or engaging in violations themselves; court systems that are back-
logged, bankrupt, or otherwise not functioning; and the imperatives of daily 
life for the poor, which overwhelm any likely risks associated with violating 
the law.61 African constitutions have failed to constrain the use and abuse of 
executive power, which is at the heart of what constitutions must achieve, 
leading people to perceive them as mere rhetoric.62 Ihonvbere writes that 
governance in Africa has often been interpreted as “an opportunity to get rich 
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and use public instruments of violence to protect class interests [while] power 
is used arbitrarily and irresponsibly.”63

 National governments seek foreign investment, but this often comes at 
the expense of local people, communities, and the environment.64 Foreign 
governments and multinational corporations are racing to exploit Africa’s rich 
natural resources, inflicting environmental damage that is rarely monitored 
or remedied because of a lack of enforcement. Although most African nations 
have in place framework laws and regulations requiring environmental 
impact assessments, environmental abuses persist, with Nigeria providing a 
notorious example.65 Billions of dollars worth of oil has been extracted from 
the Niger Delta, yet the region continues to suffer from crumbling social 
infrastructure and services, high unemployment, chronic poverty, terrible 

Table 7.1

Factors influencing the extent of the environmental rights revolution in Africa

    Examples Examples 
 Generally Generally  of positive of negative  
Factor positive negative Mixed influence influence

Constitutional     south africa, burundi, Central 
provisions     uganda african republic, 
     gabon, malawi, 
     maldives

Prospective     south africa, most african 
litigants     uganda nations 

access to justice     south africa, most african 
    uganda nations 

resources for      south africa, most african 
legal mobilization    uganda nations  

rule of law     south africa Chad, Cote 
     d’ivoire, Congo 
     (democratic 
     republic of the), 
     sudan

responsive     Kenya, south 
judiciary    africa, Tanzania, 
    uganda

social, economic, and     all african 
political conditions     nations
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environmental conditions, and endemic conflict.66 Because of extreme poverty 
and the compelling need for economic development, environmental protec-
tion is often not a priority.67 Moseley quotes a Malian official: “The priority 
is development. One cannot stop development, even to save the country’s 
heritage.”68

 Effective legal and political institutions are prerequisites for enforcing 
the rule of law but are lacking in many African nations, such as Sudan and 
the Democratic Republic of the Congo.69 In some countries, military govern-
ments or one-party governments ignore judicial decisions.70 Some judicial 
systems suffer from inadequate budgets, a shortage of trained professionals, 
and extensive political interference.71 Other problems that constrain efforts 
to protect the environment include jurisdictional battles between levels of 
government and ministries within government; institutional instability, 
caused by shuffling of ministers and responsibilities; lack of institutional 
capabilities and resources (e.g., financial, human, and technological); and 
lack of public concern/understanding.72 In some nations, such as Burkina 
Faso, customary rules are still more important to the majority of the popula-
tion than formal national laws. Environmental laws are poorly known, rarely 
applied, and generally ineffective.73 
 Many nations have limited ENGO communities, while existing organiza-
tions often lack resources, information, and expertise.74 Few African ENGOs, 
apart from Greenwatch in Uganda, specialize in environmental law. 
International agencies, including UNEP and the IUCN, have worked hard to 
improve environmental legislation in African nations. International law is 
having a positive, albeit limited, influence. For example, the right to a healthy 
environment in the African Charter led Kenyan and Nigerian courts to make 
important rulings based on this right, finding it to be an essential part of the 
constitutional right to life, even though it was not explicitly articulated as 
such in either the Nigerian or Kenyan constitutions (although the right was 
included in Kenya’s new constitution in 2010).75 In contrast to Latin America, 
African nations have made little progress in establishing simplified and ex-
pedited procedures to enforce constitutionally protected rights. As a result, 
the challenges facing fulfillment of the right to a healthy environment are 
common to many human rights in Africa.

Conclusion
Optimists suggest that environmental law is rapidly evolving in Africa and 
that the continent is on the brink of an environmental renaissance.76 
Ihonvbere writes that although previous constitutions lacked legitimacy, new 
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democratically formulated constitutions are a step forward and, as a result, 
“Africans are beginning to see the constitution as an instrument for address-
ing pressing socio-economic, cultural, and economic questions.”77 The process 
of democratization should provide an impetus to the implementation and 
enforcement of environmental law, including the right to a healthy environ-
ment.78 South Africa represents a beacon of hope with its strong constitution 
and comprehensive environmental laws. Amechi concludes that “there must 
be a shift in the attitude of African governments towards the protection or 
conservation of the environment if African citizenry are ever to enjoy the 
right to a general satisfactory environment.”79 Indeed, despite constitutional 
environmental provisions and strengthened environmental laws, the other 
prerequisites for respecting and protecting the human right to a healthy 
environment – that is, the rule of law, an independent judiciary, a strong civil 
society, and litigation-support infrastructure – are largely not yet present in 
most African nations.80 It is an open question, worthy of future research, 
whether the presence of constitutional environmental provisions in African 
nations results in measurable improvements in environmental performance 
despite the extensive obstacles to implementation.

boyd_final.indd   160 18/10/2011   9:19:09 PM



161

......Chapter 7: Africa

Table 7.A

Constitutional influence on environmental legislation and litigation in Africa

Nation Year* Legislation Litigation

angola 1992 yes1 n/a2

benin 1990 yes3 n/a4

burkina faso 1991 yes5 n/a6

burundi 2005 yes7 n/a8

Cameroon 1996 yes9 n/a10

Cape verde 1992 yes11 n/a12

Central african republic 2004 no13 n/a14

Chad 1996 no15 n/a16

Comoros 2001 yes17 n/a18

Congo-brazzaville 2002 no19 n/a20

Congo, dem. republic of the 2005 no21 n/a22

Cote d’ivoire 2000 yes23 n/a24

egypt  2007 no25 n/a26

ethiopia 1995 yes27 n/a28

gabon 1991 yes29 n/a30

guinea 1990 no31 n/a32

Kenya 2010 yes33 yes34

malawi 1994 yes35 yes36

mali 1992 yes37 n/a38

mauritania 1991 yes39 n/a40

morocco 2011 yes41 no42

mozambique 1990 yes43 n/a44

niger  1996 yes45 n/a46

rwanda 2003 yes47 n/a48

são Tomé & Príncipe 1990 yes49 n/a50

senegal 2001 yes51 n/a52

seychelles 1993 no53 yes54

south africa 1996 yes55 yes56

south sudan 2011 no57 no58

sudan 2005 n/a59 n/a60

Togo 1992 yes61 n/a62

uganda 1995 yes63 yes64

 * year when right to healthy environment was constitutionalized.
 1 General Environmental Law (1998), articles 1, 3, 4, 8, 21, and 22. 
 2 angola Constitutional Court, http://www.tribunalconstitucional.ao/. available only in 

Portuguese, no search function. 
 3 law no. 98-030 Framework Law on the Environment (1999). 
 4 benin Constitutional Court, http://www.cour-constitutionnelle-benin.org/. no search 

function available.
 5 Environmental Code for Burkina Faso (1997). 
 6 Constitutional Council of burkina faso, http://www.conseil-constitutionnel.gov.bf. no 

search function. 
 7 Code on the Environment (2000). 
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 8 Constitutional Court of burundi. no website available as of 25 July 2009.
 9 Law No. 96-12 concerning law on environmental management (1996). 
 10 supreme Court of Cameroon, http://www.coursupreme.cm. no hits for environment 

(“environnement” in french). 
 11 Act No. 86/IV/93 defining environmental policy (1993), articles 1, 2, 41, 43, 45. 
 12 Cape verde supreme Court of Justice, http://www.stj.cv/. no hits for environment 

(“ambiente” in Portuguese).
 13 reviewed fifty-five statutory instruments related to environmental protection. 
 14 Constitutional Court of Central african republic. no website available as of 3 may 2011.
 15 Law No. 014/PR/98 Act defining the general principles of environmental protection (1998). 
 16 supreme Court, http://www.primature-tchad.org/. no jurisprudence available on judicial 

website. 
 17 Framework law relating to the environment (1994), article 4. 
 18 Constitutional Court of Comoros. no website available as of 3 may 2011.
 19 Law on the protection of the environment, law no. 003/91 (1991). 
 20 supreme Court. no website available as of 3 may 2011.
 21 Ordinance No. 75-231 of 22 July 1975 determining the functions of the department of 

environment, nature conservation and tourism and supplementing Ordinance No. 69-147 of 
1 August 1969. 

 22 Constitutional Court. no website available as of 3 may 2011.
 23 Framework Law No. 96-766 on the Environmental Code (1996), articles 2, 35, 36. 
 24 Constitutional Court of Cote d’ivoire. no access to decisions. 
 25 Law No. 4 of 1994 on environment. 
 26 supreme Constitutional Court of egypt. no website available in english.
 27 environmental Protection Organs Establishment Proclamation (2002), article 6. 
 28 ethiopia’s federal supreme Court. no case database to search. 
 29 Loi nº 16/93 relative à la protection de l’environnement (1993), article 3. 
 30 Constitutional Court of gabon. no jurisprudence available. 
 31 Ordonnance nº 045\\PRG\\87 portant Code sur la protection et la mise en valeur de 

l’environnement (1987). 
 32 supreme Court of guinea. no website available as of 3 may 2011.
 33 Environmental Management and Co-ordination Act (1999), article 3 (Part ii).
 34 P.K. Waweru v. Republic of Kenya (2006).
 35 Environment Management Act (1996), article 5. 
 36 Kamuzu v. Attorney General [2004] 
 37 Law No. 01-020 relating to pollution and nuisance (2001).
 38 Constitutional Court of mali. no website available as of 3 may 2011.
 39 Law No. 2000-045 concerning the Framework Environmental Law (2000), articles 5, 6.
 40 Constitutional Council of mauritania, http://www.mauritania.mr. 
 41 Morocco Charter for the Environment and Sustainable Development. see idllalene (2010).
 42 as the right to a healthy environment only gained constitutional recognition in 2011, it is 

too early to discern an influence on litigation. 
 43 Environment Act (1997), articles 4, 19-24. 
 44 mozambique Constitutional Council. no website available as of 3 may 2011.
 45 Framework Law on Environmental Management (1998). 
 46 Constitutional Court of niger. no website available as of 3 may 2011.
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 47 Organic Law No. 04/2005 laying down rules to protect, preserve and promote the 
environment in Rwanda, articles 1, 3, 6. 

 48 supreme Court of rwanda, http://www.supremecourt.gov.rw. no reported cases about 
the environment. 

 49 Basic Law of the Environment (1999), articles 1, 2, 8, 9, 54-56. 
 50 Constitutional Court of são Tomé and Príncipe (established 2005). no website available 

as of 3 may 2011.
 51 Code on the Environment (2001), articles 1, 7, 107. 
 52 senegal Constitutional Council, http://www.gouv.sn/. no case law on website. 
 53 Environmental Protection Act (1994). 
 54 R. v. Marengo, Azemia, Antat et al. (2004). 
 55 National Environmental Management Act (1998), Preamble, articles 2, 31; National 

Environmental Management: Air Quality Act (2004), articles 2, 3; National Environmental 
Management of Biodiversity Act (2004), article 3; National Water Act (1998), Preamble, 
article 4. 

 56 Fuel Retailers Association of South Africa v. Director-General (2007). 
 57 as a new nation, south sudan is in the very early stages of enacting legislation.
 58 as the right to a healthy environment only gained constitutional recognition in 2011, it is 

too early to discern an influence on litigation.
 59 Environmental Protection Act of 2001. unable to locate english translation (document 

available only in arabic). 
 60 Constitutional Court of sudan. no website available as of 3 may 2011. 
 61 Framework Law on the Environment (2008), articles 1, 3, 5. 
 62 Constitutional Court of Togo. no website available as of 3 may 2011.
 63 National Environment Act (1995), articles 2, 3, 4. 
 64 Advocates Coalition for Development and Environment v. Attorney General (2004).
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Asia is a vast continent with an incredible diversity of cultures, languages, 
political institutions, history, and legal systems. Fourteen nations in Asia 
explicitly recognize the right to a healthy environment in their constitutions. 
In most of these countries, the constitutional provision has influenced na-
tional environmental laws. Litigation appears to be confined to a minority 
of countries, although this underestimates the extent of the right’s legal influ-
ence in the region. A handful of South Asian nations, led by India, are in the 
global vanguard in judicial recognition of an implicit constitutional right to 
a healthy environment as an essential element of the right to life. On the 
other hand, China, home to one in five humans and a rapidly expanding 
economy, does not recognize the right to a healthy environment. While this 
reflects a broader pattern of reluctance to recognize human rights, the enor-
mity of environmental challenges posed by China makes this particular 
omission an important gap from a global perspective.

Legislation
At least twelve of the fourteen Asian nations whose constitutions include the 
right to live in a healthy environment have also incorporated this right into 
national environmental legislation (see Figure 8.1, and see Table 8.A at the 
end of this chapter). The exceptions are the Maldives (where the right was 
only granted constitutional protection in 2008) and Iran, as no English 
translation of Iran’s environmental legislation is currently available.1 
 Environmental laws in the Philippines are considered to be at the fore-
front among Asian nations.2 Since the greening of its constitution in 1987, 
the country has incorporated the right to a healthy environment throughout 
its domestic environmental legislation, including the Clean Air Act of 1999,3 
Clean Water Act,4 Ecological Solid Waste Management Act,5 National Environmental 
Awareness and Education Act of 2008,6 Climate Change Act of 2009,7 and the 
regulations associated with implementing these statutes.8 The Clean Air Act 

......
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of 1999 provides a comprehensive articulation of substantive and procedural 
environmental rights:

S. 4. Recognition of Rights. Pursuant to the above-declared principles, 
the following rights of citizens are hereby sought to be recognized 
and the State shall seek to guarantee their enjoyment:

(a) The right to breathe clean air;
(b) The right to utilize and enjoy all natural resources according to 

the principles of sustainable development;
(c) The right to participate in the formulation, planning, imple-

mentation, and monitoring of environmental policies and 
programs and in the decision-making process;

(d) The right to participate in the decision-making process concern-
ing development policies, plans, programs, projects, or activities 
that may have adverse impact on the environment and public 
health;

(e) The right to be informed of the nature and extent of the potential 
hazard of any activity, undertaking, or project and to be served 
timely notice of any significant rise in the level of pollution and 
the accidental or deliberate release into the atmosphere of harm-
ful or hazardous substances;

(f) The right of access to public records that a citizen may need to 
exercise his or her rights effectively under this Act;

(g) The right to bring action in court or quasi-judicial bodies to 
enjoin all activities in violation of environmental laws and 
regulations, to compel the rehabilitation and cleanup of affected 
areas, and to seek the imposition of penal sanctions against 
violators of environmental laws; and

(h) The right to bring action in court for compensation of personal 
damages resulting from the adverse environmental and public 
health impact of a project or activity. 

As well, the Local Government Code of the Philippines imposes a duty on local 
governments to promote citizens’ constitutional right to a healthful and bal-
anced ecology.9 
 According to the UN Economic Commission for Europe, Azerbaijan’s 
1995 constitution laid “the foundation for the development of national 
environmental policy.”10 The constitutional right to a healthy environment 
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has been incorporated into Azerbaijan’s Law on Environmental Protection, Law 
on Air Protection, Law on Environmental Safety, and the Law on Sanitary
Epidemiological Services. In South Korea, the incorporation of the right to a 
healthy environment in the constitution triggered the establishment of the 
country’s first major environmental agency and the passage of new legislation, 
including the Framework Act on Environmental Policy, the Air Quality 
Conservation Act, the Water Quality Conservation Act, and the Toxic Chemicals 
Control Act.11 Turkey has strengthened its environmental laws significantly in 
recent years, motivated in part by its constitutional mandate but also by a 
series of high-profile environmental scandals and the European Union har-
monization process.12

Litigation
At least six of the fourteen Asian nations – the Philippines, Nepal, Turkey, 
South Korea, Thailand, and Indonesia – have experienced litigation based 
on the right to a healthy environment (see Table 8.A). Jurisprudence related 
to this right could not be identified for eight nations – Azerbaijan, East Timor, 
Iran, Iraq, Kyrgyzstan, the Maldives, Mongolia, and Turkmenistan – because 
of lack of access to court decisions. However, the failure to identify court 
decisions related to the right should not be interpreted as conclusive evidence 
of the absence of such decisions. 
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Constitutional influence on environmental legislation and litigation in Asia

boyd_final.indd   166 18/10/2011   9:19:10 PM



167

......Chapter 8: Asia

 There is also an extensive body of case law from India, Pakistan, 
Bangladesh, Sri Lanka, Malaysia, and Israel on the constitutional right to live 
in a healthy environment, despite the absence of an explicit mention of this 
right in the constitutions of these countries. Public interest litigants have 
successfully persuaded courts in these nations that the right to life includes 
an implicit, and enforceable, right to a healthy environment. India is among 
the world leaders in terms of the volume of cases brought based on the 
implicit right to a healthy environment, while courts in Bangladesh, Pakistan, 
and Sri Lanka have followed Indian precedents. Hassan and Azfar go so far 
as to assert that “the South Asian judiciary leads the world in its role as the 
guarantor of the legal protection of sustainable development,” in particular 
the right to a clean or healthy environment.13 Courts in Malaysia and Israel 
have issued constitutional judgments regarding the right to a healthy en-
vironment, but the case law in these nations is characterized by contradictory 
statements.

Philippines
Following the enactment of the constitutional right to a healthful and bal-
anced ecology in 1987, the first precedent-setting case on the constitutional 
right to a healthy environment in the Philippines was decided in 1993. The 
Minors Oposa case involved a lawsuit, filed on behalf of children and future 
generations, that sought cancellation of all the timber-harvesting licences in 
the Philippines.14 When the government challenged the standing of the 
plaintiffs, the Supreme Court issued a forceful ruling on the urgent need to 
protect the environment on behalf of both present and future generations. 
Although the right to a “balanced and healthful ecology” is found in the 
constitution’s “Declaration of Principles and State Policies” and is not part 
of the “Bill of Rights,” the court held that the right was legally enforceable 
without need for further legislation – i.e., it is a self-executing provision. 
The Minors Oposa case has been criticized for not directly contributing to 
improved environmental conditions.15 However, when the case was filed, 
there were ninety-two timber-harvesting licences in the Philippines; by 2006, 
there were only three, and the rate of deforestation had fallen.16 In a lawsuit 
brought by a timber company, the Supreme Court upheld the government’s 
ability to cancel licences, based in part on the Minors Oposa precedent.17 A 
retired Philippine judge, A.D. Agcaoili, observed in 2009 that Minors Oposa 
“enunciated seminal principles likely to influence profoundly the direc-
tion and course of the protection, management and preservation of the 
environment.”18
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 Other leading court decisions in the Philippines based on the right to a 
balanced and healthful ecology have ordered an end to waste dumping, urged 
a concerted government effort to stop illegal logging, and refused to recognize 
private title to land in public forests.19 Local government regulations restricting 
destructive fishing practices have also been upheld on the basis of the con-
stitutional right to a healthy environment.20

 In 2008, the Supreme Court of the Philippines released a globally sig-
nificant judgment based on the right to a healthy environment in the Manila 
Bay case.21 According to the court:

The importance of the Manila Bay as a sea resource, playground, 
and as a historical landmark cannot be overemphasized. It is not 
yet too late in the day to restore the Manila Bay to its former splendor 
and bring back the plants and sea life that once thrived in its blue 
waters. But the tasks ahead, daunting as they may be, could only be 
accomplished if those mandated, with the help and cooperation of 
all civic-minded individuals, would put their minds to these tasks 
and take responsibility. This means that the State, through petition-
ers, has to take the lead in the preservation and protection of the 
Manila Bay.
 The era of delays, procrastination, and ad hoc measures is over. 
Petitioners must transcend their limitations, real or imaginary, and 
buckle down to work before the problem at hand becomes unman-
ageable. Thus, we must reiterate that different government agencies 
and instrumentalities cannot shirk from their mandates; they must 
perform their basic functions in cleaning up and rehabilitating the 
Manila Bay. 

 In a judgment reminiscent of the Argentine Supreme Court’s ruling in 
the MatanzaRiachuelo River case, the Philippine Supreme Court ordered twelve 
government agencies to develop a comprehensive plan, within six months, 
to rehabilitate and restore Manila Bay. More specifically, the court ordered 
the responsible agencies to take the following actions:

• install and operate sewage treatment facilities
• clean up hazardous and toxic wastes
• prevent pollution and wastes from ships
• develop adequate facilities and programs for the proper disposal of solid 

waste
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• remove structures that obstruct the free flow of waters to Manila Bay
• revitalize the marine life by reintroducing indigenous aquatic species
• require septic and sludge companies to use adequate treatment 

facilities
• prevent all forms of illegal fishing
• establish a comprehensive environmental education program
• allocate a budget sufficient to carry out the restoration plan.

Borrowing from the jurisprudence of the Supreme Court of India, the court 
adopted the extraordinary remedy of continuing mandamus (see the section 
on India below), giving itself the power to supervise implementation of the 
restoration plan, with the goal “of ensuring that its decision would not be 
set to naught by administrative inaction or indifference.”22 The government 
agencies are required, by court order, to submit quarterly progress reports, 
and the Supreme Court established an expert advisory committee to review 
these reports. In its conclusion, the court stated that the responsible govern-
ment agencies “cannot escape their obligation to future generations of 
Filipinos to keep the waters of the Manila Bay as clean and clear as humanly 
possible. Anything less would be a betrayal of the trust reposed in them.”23 
The government has established a task force and budgeted roughly US$100 
million to begin the cleanup project.24 In 2011, the Supreme Court issued 
an additional order requiring government agencies to complete specific tasks 
by fixed deadlines, based on detailed recommendations made by the Manila 
Bay Advisory Committee (comprised of two judges and three technical 
experts).25

 In 2008, the Supreme Court announced plans to create a national network 
of more than a hundred environmental courts, using its unique powers under 
the constitution.26 These “green courts” were to be staffed by judges with 
specialized training in environmental matters. In 2010, the court issued 
special procedural rules for environmental cases, with four objectives: pro-
tecting and advancing the constitutional right to a balanced and healthful 
ecology; providing a simplified, speedy, and inexpensive procedure for en-
forcing environmental rights; adopting innovations and best practices for 
enforcing environmental laws; and enabling courts to monitor and ensure 
compliance with orders in environmental cases.27 The court also created a 
new type of civil action, called the writ of kalikasan (nature), which author-
ized any person (natural or legal) to bring a legal action asking the court to 
order a respondent to cease an environmentally harmful activity; protect the 
environment; or carry out restoration or rehabilitation activities. Collectively, 
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these procedural changes could contribute to the successful use of constitu-
tional environmental rights, as has been the case in Latin American nations. 
 Another potentially groundbreaking case is currently working its way 
through the Filipino judicial system. Two lawyers are seeking to stop offshore 
oil and gas exploration by acting as legal guardians for whales, dolphins, 
and other species whose habitat would be disturbed by underwater blasting 
and drilling. Finally, it is worth noting that the Supreme Court of the 
Philippines recognizes the boundary between its adjudicative role and the 
lawmaking role of the legislature. In a 2006 case, citizens sought an order of 
mandamus requiring that government vehicles be converted to run on CNG 
(compressed natural gas) rather than diesel. The court acknowledged the 
adverse health and environmental consequences of motor vehicle pollution 
and the constitutional right to clean air but concluded that “the legislature 
should provide first the specific statutory remedy to the complex environ-
mental problems bared by herein petitioners before any judicial recourse by 
mandamus is taken.”28 

Nepal
While Nepal’s interim constitution (2006) explicitly recognizes the right to 
a healthy environment, previous Nepalese constitutions did not. Nevertheless, 
the Supreme Court of Nepal has repeatedly ruled that the right to a healthy 
environment is a prerequisite for the enjoyment of other constitutional rights. 
As the court stated, “Since a clean and healthy environment is an essential 
element for our survival, the right to life encompasses the right to a clean 
and healthy environment.”29 
 Public interest environmental lawyers have won cases involving issues 
ranging from motor vehicle pollution (including the prohibition of leaded 
gasoline) to industrial pollution.30 In the Godavari Marble case, the Supreme 
Court instructed the government to “frame an environmental piece of legisla-
tion as soon as possible so that it can end the confusion on this matter and 
fulfill its national and international obligations.”31 The government responded 
by passing the Environmental Protection Act 1997 and Environmental Protection 
Regulations 1997.32 The court also used the constitutional right to a healthy 
environment as a basis for rejecting a challenge to a government ban on 
certain highly polluting vehicles, stating that the right to clean air outweighed 
the freedom to carry out business.33 In 2001, the court ordered the govern-
ment to immediately stop the import of Indian vehicles that did not meet 
Euro-I emission standards.34 Other cases have addressed water pollution, 
noise, waste management, and the right to clean water.35 Experts anticipate 
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that the stronger provisions in the 2006 constitution will increase access 
to justice and the likelihood of successful environmental litigation in the 
future.36

 However, the right to a healthy environment appears to have greater 
utility for urban residents than for rural Nepalese, for whom costs, distance 
from courts, lack of familiarity with the judicial system, and reliance on 
customary law (instead of statutory law) constitute significant barriers.37 As 
well, the impact of the Supreme Court’s strong environmental decisions is 
limited by the judiciary’s relatively weak role in Nepalese governance. Finally, 
the promising developments in constitutional environmental law that took 
place in the 1990s have been slowed by the rapid turnover of governments, 
the Maoist insurgency, and the institution of royal rule.38 

Turkey
In Turkey, a strong body of environmental laws has been enacted since en-
vironmental protection was incorporated into the constitution in 1982. 
However, citizens have been forced to seek protection of their right to a 
healthy environment in the courts because Turkish “governments have con-
sistently resisted, delayed, or willfully misinterpreted environmental legisla-
tion,” and the Ministry of Environment has been chronically underfunded 
and excluded from important economic policy decisions.39 A major weak-
ness in Turkish environmental law is the relative lack of provision for public 
participation, although now that Turkey has signed the Aarhus Convention on 
Access to Information, Public Participation in Decisionmaking and Access to Justice 
in Environmental Matters, the situation is improving.40 Turkish jurisprudence 
is generally inaccessible, but several leading cases have been translated and 
published because lack of enforcement of court orders in Turkey has led to 
complaints heard (and upheld) by the European Court of Human Rights. 
 The best-known Turkish case involving the right to a healthy environ-
ment involved a mining company, Eurogold, which used cyanide leaching 
in its gold mines.41 Three lawsuits, filed on behalf of more than 650 plaintiffs, 
sought cancellation of the mine’s operating permits. The First Administrative 
Court ruled against the plaintiffs in 1996, but on appeal the Council of State 
(Turkey’s highest administrative court) ruled in favour of the plaintiffs based 
on their constitutional rights to life and to a healthy, balanced environment.42 
The government ordered a new study of the environmental risks of mining 
using cyanide leaching and then reissued Eurogold’s permits in 2002. The 
Council of State issued a new ruling in 2004 that temporarily shut down 
the mine. When the mine was again reopened, citizens took their case to the 
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European Court of Human Rights (ECHR).43 The ECHR ruled in favour of 
ten citizens in 2004 because of the Turkish government’s failure to close the 
mine. The European Court referred to the violation of the constitutional right 
to a healthy environment and decided that compensation was required on 
the basis of a violation of the rights to a fair hearing and to respect for private 
life, family life, and the home.
 The other leading Turkish case involved a longstanding effort on the part 
of citizens to reduce pollution from three coal-fired power plants. After public 
petitions failed, lawsuits were filed in 1993 and 1994 based on alleged viola-
tions of the constitutional right to a healthy environment. Turkey’s Aydin 
Administrative Court appointed a panel of scientific experts to investigate 
the power plants. The experts concluded that the plants generated excessive 
sulphur dioxide and nitrogen oxide pollution and threatened human health 
and the environment. The court found that the air pollution violated the 
right to a healthy environment and ordered the government to either install 
pollution-abatement equipment (which would reduce emissions by approxi-
mately 95 percent) or close the plants. In 1998, the Turkish government’s 
appeal to the Supreme Administrative Court was dismissed. However, the 
Turkish government refused to comply with the court’s order, forcing the 
citizens to pursue their complaint at the European Court of Human Rights. 
The ECHR ordered compensation paid to the citizens after it found that the 
government had violated the right to a healthy environment and the right to 
a fair hearing.44

South Korea
South Korea’s Constitutional Court has been praised because “since its estab-
lishment in 1988, the court has systematically sought to expand its jurisdiction 
to make itself accessible to the public, has created new unwritten constitu-
tional rights (e.g., right to information), and has actively promoted freedom 
of expression.”45 Experts speculated that the right to a healthy environment 
in Article 35 of the South Korean constitution was a promising trigger for 
public interest litigation.46 However, environmental cases have been relatively 
rare, and the Constitutional Court has taken a conservative approach to 
environmental jurisprudence.47 The court has determined that while the right 
to a healthy environment may be used to buttress arguments in favour of 
upholding environmental legislation, it does not give citizens standing to 
bring public interest environmental lawsuits. The wording of the right indi-
cates that it is not self-executing but requires enabling legislation. 
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 On the one hand, the Constitutional Court upheld the legality of multiple 
pollution audits of a business based on the constitutional right to a healthy 
environment and the related public interest in environmental protection.48 
On the other hand, the court ruled in favour of property developers who 
challenged regulatory limits on the use of land in a protected zone.49 The 
government argued that the limitations had a constitutional basis in the right 
to a healthy environment. However, the majority of the court struck down 
the impugned provisions of the Urban Planning Act. A dissenting judge warned:

Today is the day that the Constitutional Court’s decision extinguished 
our constitutional provision on the environment (Article 35), the 
basis for realization of human dignity and worth and pursuit of 
happiness. The phrase carefully calligraphed on the rice paper, “all 
people have right to live in a healthy and enjoyable environment, 
and the state and people must work toward environmental preserva-
tion ...” was pushed out by the guarantee of private property into 
the role of an antiquarian decoration.50 

 South Korea’s Supreme Court has also taken a very narrow approach to 
the constitutional right to a healthy environment, construing the provision 
as not self-executing unless an environmental lawsuit is based on a specific 
statute.51 In a case where concerned citizens challenged the disposition of 
farmland and water rights, the court held that citizens living outside the 
directly affected area lacked standing.52 The court also ruled against two 
Buddhist temples and an ENGO in a case where the plaintiffs sought an in-
junction to prevent construction of a tunnel through a mountain for a bullet 
train network that would damage the habitat of about thirty different endan-
gered species. In this case, the court stated that salamanders do not enjoy 
legal rights.53 
 One of the most prominent South Korean cases involved citizen efforts 
to stop the construction of the world’s largest seawall and the conversion of 
over forty thousand hectares of ecologically important tidal flats into farm-
land.54 In rejecting the legal challenge, the Supreme Court held that Article 
35 of the constitution could not be seen as establishing the specific content 
and means of exercise of the environmental right. It also held that Article 6 
of the Framework Act on Environmental Policy did not provide citizens with the 
specific right.55 Because both the environment and development enjoy con-
stitutional protection, the court engaged in a balancing test and ruled that 
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the economic interests of the national community as a whole prevailed over 
the environmental interests of some individuals. Two dissenting judges held 
that because the value of Nature is not quantifiable in monetary terms, it 
cannot be weighed against competing economic interests and therefore the 
government should have applied the precautionary principle.
 Despite the unfavourable case law from the Constitutional and Supreme 
Courts, lower courts have recognized that the right to a healthy environment 
represents a sufficient interest on which to base a lawsuit. For example, resi-
dents living downstream from a proposed resort successfully brought a lawsuit 
blocking construction based on concerns that waste water would contaminate 
their drinking supply.56 
 Historically, South Korean courts have been reluctant to make decisions 
with adverse economic consequences.57 This may be due, in part, to the fact 
that the executive branch of government maintains strong control over the 
judiciary (e.g., the president appoints judges to both the Constitutional and 
Supreme Courts).58 However, several elements of the litigation support struc-
ture identified as prerequisites for a rights revolution are emerging in South 
Korea, including a growing NGO community and an “expanding legal profes-
sion, particularly an active civil rights bar.”59 Overall, judicial oversight is 
increasing but still falls short of public expectations.60 In terms of environ-
mental protection, Cho concludes that “while the bureaucracy neither behaves 
as expected by the public nor performs as mandated by legislation, the courts 
just look on with folded arms.”61 

Indonesia
The Indonesian constitution was amended in 2000 to include the right to a 
healthy environment. Although it is difficult to gain access to Indonesian 
jurisprudence, there is some evidence that citizens and NGOs are invoking 
the constitutional right to a healthy environment in court cases.62 Indonesia’s 
Environmental Management Act explicitly grants ENGOs standing to sue.63 In 
the wake of a deadly landslide linked to poor forestry practices, citizens 
brought a class action lawsuit based in part on their right to a healthy en-
vironment.64 The District Court ordered restoration of the affected area and 
compensation to affected individuals.65 The Indonesian Forum on En-
vironment (WALHI) and the Indonesian Center for Environmental Law have 
both brought court cases based on the right to a healthy environment.66 In 
a challenge to the constitutionality of Indonesia’s Water Resources Law, the 
Constitutional Court held that the right to water is part and parcel of the 
constitutionally guaranteed right to a healthy environment.67 
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 Despite these promising precedents, recourse to courts to address en-
vironmental degradation appears to be infrequent in Indonesia. Bedner 
conducted an extensive search for civil and administrative environmental 
cases in Indonesia and found few examples.68 Among the main obstacles to 
greater reliance on the judicial system are the complex legal and regulatory 
framework, with jurisdictional overlaps fostering buck-passing; the lack of 
institutional capacity; cumbersome enforcement and prosecution processes; 
corruption; a lack of technical and legal skills; lack of public knowledge; and 
opposition from powerful business interests.69 The majority of the lawsuits 
brought by ENGOs are unsuccessful.70 In a telling case, ENGOs challenged 
open-pit mines whose operations in protected forests were grandfathered. 
The Constitutional Court ruled in favour of the mining companies based on 
their vested economic interests and the sanctity of contracts.71 Bedner asserts 
that the Indonesian judiciary suffers from an “extremely negative image,” 
and “there is a widespread belief that in environmental disputes companies 
control the judiciary and the government.”72 Ratnawati adds that there are 
also constraints on the availability of environmental information.73 Despite 
these barriers, Heringa concludes that the incorporation of the right to a 
healthy environment in the Indonesian constitution will provide a “beacon 
about where to go and what to do.”74

Thailand
In a decision concerning complaints against the construction of a new airport, 
Thailand’s Supreme Court ruled that the 1997 constitution recognized rights 
and duties in the preservation and exploitation of natural resources and the 
environment.75 According to Thailand’s National Human Rights Commission, 
the court ruled that “a person shall have the right to clean air for good health 
and quality of life, the right to enjoy nature, and the right to be free from the 
effects of environmental damages such as flood, traffic congestion, [and] air 
pollution.”76 Thailand’s 1997 constitution was abrogated by the 2006 coup 
d’etat and replaced by a new constitution in 2007. In the first environmental 
cases under the new constitution, the Supreme Administrative Court halted 
dozens of major projects at a petrochemicals hub due to violations of con-
stitutional provisions related to health and environmental protection.77 

India
Among the nations whose constitutions do not recognize explicitly the right 
to a healthy environment, no judiciary has gone further than the Supreme 
Court of India. Article 48A of the Indian constitution mandates that the state 
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“shall endeavour to protect and improve the environment and to safeguard the 
forests and wildlife of the country.” This provision is framed (by Article 37) 
as a “Directive Principle of State Policy,” which “shall not be enforceable by 
any court.” While the directive principles are explicitly unenforceable, Article 
32 guarantees all citizens the right to petition the Supreme Court when their 
fundamental rights are violated or threatened. There is a long line of cases in 
which the Indian Supreme Court and High Courts have sought the “harmoni-
ous construction” of the directive principles (which include many social, 
economic, and cultural rights) and the fundamental rights (the traditional 
civil and political rights).78 
 India was traumatized in 1984 by the Bhopal disaster, in which toxic 
fumes from a Union Carbide factory killed thousands of Indians and harmed 
many more. In 1987, two court decisions suggested that there could be an 
implicit right to a healthy environment among the fundamental rights in the 
Indian constitution. In a case dealing with limestone quarries causing de-
forestation, soil erosion, and river siltation, the Supreme Court mentioned 
“the right of the people to live in a healthy environment with minimal dis-
turbance of the ecological balance.”79 The High Court of Andhra Pradesh 
wrote that “slow poisoning caused by environmental pollution and spoliation 
should be treated as amounting to a violation of Article 21 of the Constitution 
[right to life].”80 In a 1988 case, the High Court of Rajasthan indicated that 
the state’s constitutional duty to protect the environment gave rise to a cor-
responding right to a healthy environment.81 In 1991, the Supreme Court 
clarified the state of the law, ruling:

The right to live is a fundamental right under Article 21 of the 
Constitution and it includes the right to enjoyment of pollution-free 
water and air for full enjoyment of life. If anything endangers or 
impairs that quality of life in derogation of laws, a citizen has the 
right to have recourse to Article 32 of the Constitution for removing 
the pollution of water or air which may be detrimental to the quality 
of life.82 

In 1995, the Supreme Court expanded upon its earlier articulation of the 
right, stating that the right to life
 

encompasses within its ambit the protection and preservation of the 
environment, ecological balance, freedom from pollution of air and 
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water, and sanitation, without which life cannot be enjoyed. Any 
contract or action which would cause environmental pollution ... 
should be regarded as amounting to violation of Article 21 ... Therefore, 
there is a constitutional imperative on the state government and the 
municipalities, not only to ensure and safeguard proper environment 
but also an imperative duty to take adequate measures to promote, 
protect, and improve both the manmade and the natural 
environment.83

 Since that time there have been hundreds of cases decided by the Supreme 
Court and High Courts on the basis of, or influenced by, the right to a healthy 
environment.84 The following are some of the environmental issues addressed 
by these cases:

• air pollution in Delhi caused by motor vehicles85 
• water pollution of the Ganges River by tanneries86 
• protection of the Taj Mahal (292 industrial plants ordered to either switch 

from coke/coal to natural gas or relocate)87 
• industrial air pollution88 
• groundwater management89

• the right to water90 
• location of a plant for liquefied petroleum gas91 
• mining and quarrying activities92 
• forest conservation93 
• disasters caused by hazardous activities94 
• large dam projects95 
• sentencing for environmental crimes96

• genetically modified organisms97

• smoking in public places98

• protection of wildlife99

• noise pollution.100 

 Jariwala examined decisions of the Supreme Court up to 1999 and found 
that nearly 80 percent of cases were resolved in favour of the environment.101 
Cullet, however, observed that the court is less likely to rule against the gov-
ernment in cases involving major development projects, such as the contro-
versial Sardar Sarovar dam.102 A series of recent cases prompted concerns that 
the court’s commitment to the environment may be weakening.103
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 India’s environmental enforcement agencies have a poor track record, 
except where compelled to act by the judiciary.104 In response, the Supreme 
Court has emphasized the importance of strict enforcement of India’s 
Environmental Protection Act, writing: 

It is the duty of the State to make sure the fulfilment of conditions 
or direction under the Act. Without strict compliance, right to en-
vironment under Article 21 could not be guaranteed and the purpose 
of the Act will also be defeated.105 

Many of the environmental rights cases brought to the Indian courts fall 
under the rubric of public interest or social action litigation: cases brought 
by concerned citizens or NGOs to advance collective interests. Public interest 
litigation in India incorporates five key innovations, including broad standing 
(similar to actio popularis); an independent investigative role for the court 
that may be achieved by appointing experts or committees; enhanced col-
laboration between parties in finding solutions; creative remedies; and post-
litigation monitoring by the court.106

 In addition to recognizing the right to a healthy environment, the 
Supreme Court has relied upon constitutional protection for the environment 
to justify the application of principles derived from international environ-
mental law, including intergenerational equity,107 the public trust doctrine,108 
absolute liability for harm caused by hazardous industries,109 the polluter 
pays principle,110 reversal of the burden of proof onto the party that is al-
legedly causing environmental harm,111 and the precautionary principle.112 
 One of the more innovative approaches taken by the Supreme Court is 
known as continuing mandamus, a remedy that is intended to overcome 
problems with the non-implementation of court orders. Rather than issuing 
a judgment and closing a case as is customary, a court using continuing man-
damus will issue directives to be implemented by specific deadlines and will 
require the government to report back to the court on its progress. Complex 
cases involving motor vehicle pollution in Delhi, pollution of the Ganges 
River, and forest conservation have been before the court for more than a 
decade, with petitioners returning repeatedly to seek additional orders.113 
 The lawsuit seeking the cleanup of motor vehicle pollution in Delhi, 
which also addressed industrial pollution, was originally filed in 1985.114 
The Supreme Court’s first order in the case required the municipal govern-
ment to provide information on its pollution initiatives and prosecutions 
against dirty vehicles. Then the court established an expert committee to 

boyd_final.indd   178 18/10/2011   9:19:10 PM



179

......Chapter 8: Asia

identify technological options for improving air quality.115 In the 1990s, the 
court ordered the phase-out of leaded gasoline in Delhi and other major 
cities; mandatory installation of catalytic converters on new vehicles; and 
conversion of all public transportation (buses, taxis, and autorickshaws or 
three-wheeled taxis) to compressed natural gas (CNG).116 In 1998, the court 
ordered the city to begin removing all public and private vehicles older than 
ten years and begin regular emissions testing of vehicles.117 Court orders in 
the 1990s also led to the closure or relocation of thousands of polluting 
facilities.118 Additional court decisions were issued in 2002 and 2003 (the 
latter ordering the national government and nine cities to develop air quality 
action plans).119 The transition to CNG was supposed to be completed by 
2001. As a result of delays, the Supreme Court issued an order in 2002 man-
dating the immediate introduction of fifteen hundred CNG buses, the 
monthly replacement of eight hundred diesel buses, and fines for further 
delays. By the end of 2002, all public transport in Delhi was converted to 
CNG.120 According to the Energy and Resources Institute, “The role of the 
judiciary in prodding the government to act against rising air pollution has 
been significant.”121 Studies about the effects on air quality offer mixed re-
sults.122 However, a World Bank study estimated that 3,629 lives are being 
saved annually due to improvements in Delhi’s air quality.123 
 In the Ganges River pollution case, the Supreme Court published notices 
in newspapers inviting industries and municipalities to enter an appearance 
in the litigation.124 The court then prohibited the discharge of untreated ef-
fluent and ordered the closure of hundreds of polluting facilities (many 
through ex parte orders, meaning the facilities did not participate in the legal 
proceedings).125 
 In the forest conservation case, the original writ petition focused on il-
legal logging in one forest region, but the Supreme Court expanded the case 
to cover the entire country’s forests and forest policies.126 On the basis of a 
single lawsuit, the court addressed deforestation, illegal logging, timber 
pricing, licensing, transport of timber, mining, and planning.127 The court 
also created its own committee to investigate and report on illegal mining in 
state forests.128 More than two thousand interlocutory applications related to 
forestry have been adjudicated pursuant to this single writ petition.129 
 The Supreme Court has opened the door wide to judicial remedies by 
treating the right to a healthy environment as a fundamental right capable 
of being protected by citizens and NGOs by means of writ petitions. The 
procedures are relatively informal, but the caseload of the court creates lengthy 
delays in the resolution of disputes. Jariwala determined that 12 percent of 
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environmental cases had taken at least a decade to reach a resolution.130 The 
constitutional right to a healthy environment has also contributed to improve-
ments in the recognition of procedural rights, including access to information 
and participation in decision making. Additional procedural innovations 
pioneered by the court include making spot visits to do on-the-ground as-
sessments of environmental problems; appointing amicus curiae (friends of 
the court) to speak on behalf of the environment; and using cash rewards to 
encourage petitioners and lawyers to draw the court’s attention to environ-
mental problems.131 An innovative (and somewhat controversial) remedy 
pioneered by the court requires the government to implement environmental 
education programs in schools and through the media.132 In a tannery pol-
lution case, the court directed the national government to require all educa-
tional institutions in India to provide at least an hour of weekly instruction 
on protecting the natural environment, with a specific direction that the 
government should have textbooks written for this particular purpose and 
distributed to educational institutions for free.133 A later case included direc-
tions to have cinemas and media outlets provide environmental 
education.134 
 The Supreme Court has attempted to balance competing interests, includ-
ing environment and development,135 and nature conservation and the rights 
of tribal people.136 For example, the court denied approval for a bauxite mine 
on the grounds that the proposed mine did not meet the constitutional re-
quirement of sustainable development due to major environmental impacts, 
impacts on tribal people, and lack of local economic benefits. The court 
outlined a list of potential improvements to the proposal and invited the 
company to reapply.137 India’s Minister of Environment accurately observed 
that “it is not an ‘environment versus development’ question, but simply one 
of whether laws enacted by Parliament will be respected or not.”138 In another 
case, petitioners challenged, on the basis of violation of the constitutional 
right to a healthy environment, the issuance of a large number of fishing 
permits to members of tribes that previously lived in what is now Pench 
National Park Tiger Reserve.139 The court balanced the right to a healthy 
environment with the right to livelihood of tribal villagers by upholding the 
fishing permits but attaching conservation requirements. 
 On the basis of its considerable environmental jurisprudence, India’s 
Supreme Court has been both complimented and condemned. Supporters 
argue that the court has filled a vacuum left by the environmental negligence 
of the legislative and executive branches of government; provided remedies 
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to marginalized communities that were disproportionately harmed by en-
vironmental degradation; and levelled the playing field between develop-
ment and environmental protection.140 Traditional barriers to environmental 
litigation – restrictions on standing, complex legal procedures, high costs, 
and challenges associated with the burden of proof – have been removed. 
Judicial activism is described as “the impetus for new legislation encouraging 
more effective and quicker executive resolution of environmental issues.”141 
For example, three years after a Supreme Court decision that banned smok-
ing in public places, India passed the AntiSmoking Act (2004).142 A World 
Bank report concluded that a vocal civil society and the judiciary “have 
successfully directed the executive branch to act far more aggressively in 
tackling air pollution than would have been otherwise possible.”143 The Law 
Commission of India concluded that “the Supreme Court of India has made 
[an] immense contribution to [the] environmental jurisprudence of our 
country.”144 Narain and Bell write that the Supreme Court played a con-
structive and defensible judicial role by pushing the government in two 
main ways: to implement existing policies, and to develop new policies to 
address air pollution. In their view, the court prodded the government to 
overcome bureaucratic logjams and partisan politics and “provided a form 
of protective cover that allowed the government to avoid taking direct re-
sponsibility for implementing controversial policies.”145 According to 
Sharma, the “extension of constitutional umbrella over environmental issues 
through dynamic judicial activism has augured well for environmental 
governance in India.”146 
 Critics of the Supreme Court raise a number of points. A major complaint 
is that the court has trespassed on the jurisdiction of the legislative and execu-
tive branches of government, thus upsetting the separation of powers and 
undermining democracy. Dam and Tewary suggest that “the Court’s over-
enthusiasm in environmental matters has severely dented India’s institutional 
balance and has contributed to a polity that is becoming consistently reliant 
on the judiciary for remedying all its problems, of both life and law.”147 
Cassels identifies a series of weaknesses in litigation about constitutional 
rights in India, including non-adversarial proceedings and the spectre of judge 
shopping.148 Iyer acknowledges that there have been some significant improve-
ments in environmental quality, protection of human rights, and respect for 
the rule of law but expresses concerns about violations of the principles of 
natural justice (e.g., court-appointed experts provide evidence but are not 
subject to cross-examination, firms are ordered to cease operations without 
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an opportunity to make arguments in court), disregard for the costs of judg-
ments, and articulation of detailed requirements without necessarily having 
proper technical qualifications.149 
 On the other hand, the Supreme Court has also been criticized for failing 
to do enough to protect the environment, favouring the trivial environmental 
concerns of the wealthy rather than the pressing problems of the poor, and 
failing to punish polluters such as Union Carbide, the company responsible 
for the Bhopal disaster.150 Galanter and Krishnan claim that the middle class 
has effectively used public interest litigation to improve the environment in 
the cities, in many cases leaving the poor worse off.151

 The long-term cases involving motor vehicle pollution, the Ganges River, 
and forest conservation most inflame the critics. The Supreme Court’s detailed 
involvement in forest policy decisions in the forest conservation case has 
prompted charges of inappropriate micromanagement.152 The court’s “vast 
assumption of powers” in the forest conservation case is blamed for paralyz-
ing India’s timber industry.153 Sahu suggests that the constitutional rights of 
tribal people have been overlooked in the forest conservation case and that 
public support for the court is declining.154 The court’s actions in the Delhi 
motor vehicle case are accused of threatening the institutional and constitu-
tional structure of the nation by undermining the authority of the Pollution 
Control Boards and the legislature.155 
 The Indian courts are plagued by major backlogs and long delays. Back 
in 1987, the Supreme Court warned that it could take up to fifteen years to 
address the backlog of public interest petitions.156 In 2007, there were 28 
million pending court cases in India (forty thousand in the Supreme Court, 
3 million in the High Courts, and 25 million in the lower courts).157 One-
sixth of all High Court cases have been pending for more than ten years.158 
A new national environmental tribunal created in 2010 is intended to acceler-
ate the judicial process in green cases.159

 It is difficult to reach a conclusion regarding the role of Indian courts in 
protecting the right to a healthy environment. Expert opinion is widely di-
vergent. Epp concludes that “the Indian Supreme Court clearly tried to spark 
a rights revolution – but nothing happened.”160 Anderson writes that the 
Indian Supreme Court is responsible for “nothing short of a revolution in 
constitutional jurisprudence.”161 The situation in India is a paradox, with the 
Supreme Court issuing many bold court orders based on the constitutional 
right to a healthy environment while overall environmental quality remains 
poor. Ultimately, this paradox “points to the importance of making rights 
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effective with well-designed enforcement strategies, as well as the limits of a 
rights-based approach to environmental protection without an underlying 
transformation in social and economic conditions.”162 

Pakistan
Pakistan’s constitution is silent on environmental protection but, as in India, 
the Supreme Court has been active. The leading case in Pakistan on the con-
stitutional right to live in a healthy environment involved the potential hazard 
of electromagnetic radiation from an electrical grid station and associated 
high-voltage power lines. Local residents in a suburb of Islamabad, led by 
the widow of Pakistan’s former ruler, filed a petition with the Supreme Court 
alleging violation of their constitutional right to life. The court held that the 
constitutional rights to life and dignity included a “clean atmosphere and 
unpolluted environment,”163 and it stayed construction of the project pending 
the report of a court-appointed expert commission and a court-ordered public 
consultation process. Another case focused on the right to clean water, threat-
ened by effluent from coal-mining operations. The Supreme Court held that 
“the right to have water free from pollution and contamination is a right to 
life itself ... the right to have unpolluted water is the right of every person 
wherever he lives.”164 In a procedural innovation, the court appointed an 
expert commission to inspect the Khewra region’s water supply to ensure that 
water was not being polluted by mining effluents and to recommend methods 
of preventing further damage.165 These Supreme Court decisions invoked 
international environmental law and case law from the Supreme Court of 
India.166 Other cases involved illegal urban development, dumping of waste 
in coastal areas, sewage treatment in Karachi, and plastic bags (on the grounds 
that they were not biodegradable and that burning them contributes to harm-
ful air pollution).167 
 Lower courts also have applied the constitutional right to a healthy en-
vironment.168 For example, in a lawsuit about health problems caused by 
municipal waste, the Lahore High Court stated:

Lives of tens of thousands of citizens of this country ... are sinking 
in the ocean of dirt, solid waste, garbage and pollution and that too, 
at the hands of City District Government. It is high time that the 
public functionaries should realize their duties and perform their 
functions, keeping in view the import of word “life” as defined by 
the apex Court of this country in the Shehla Zia case.169 
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An expert commission – including government officials, scientists, and mem-
bers of civil society – was appointed by the court to formulate recommenda-
tions for solid waste management in Lahore.170 Among the recommendations 
implemented was a composting facility that now handles roughly 20 percent 
of the city’s solid waste, producing 250 tonnes of organic fertilizer daily. In 
a case involving vehicle emissions, the Lahore High Court established a Clean 
Air Commission that recommended phasing out two-stroke rickshaws, intro-
ducing CNG buses, and establishing standards for vehicle emissions and air 
quality.171

 The courts in Pakistan have been praised for their progressive articulation 
of the right to a healthy environment.172 According to Hassan, the Pakistani 
judiciary is “boldly and proactively applying international and national laws 
to meet local needs and in granting the widest latitude in procedural matters 
that may affect the vindication of environmental rights.”173 The use of expert 
commissions has the potential to resolve complex environmental issues in 
a collaborative and open manner. The judiciary in Pakistan is cognizant of 
its own limited powers. In a case that challenged the lack of air and noise 
pollution standards for motor vehicles and industry, the court declined to 
formulate such rules but ordered the responsible government authorities to 
take action.174 
 There is relatively little public interest environmental litigation in 
Pakistan, despite the magnitude and urgency of the environmental problems 
facing large swaths of the population. As Hassan and Hassan observe, 
Pakistan’s Supreme Court has “accorded environmental rights constitutional 
legitimacy and status,” yet the “activism of the courts is not a substitute for 
proper policy-making and implementation.”175 One of the major challenges 
to fulfillment of the right to a healthy environment is the lack of respect for 
the rule of law. The judiciary is not independent and has approved military 
coups that violated Pakistan’s constitution. As Lau remarks, “A climate of 
military dictatorship is not conducive to the enforcement of fundamental 
rights.”176 The chief justice of the Supreme Court, who had issued a number 
of decisions that could be described as environmentally friendly (and contrary 
to government and business interests), was deposed by General Musharraf 
and then, following extensive public protests, reinstated.177

Bangladesh
Bangladesh’s constitution contained no environmental provisions until 2011 
when the government’s duty to protect was added, but courts previously 
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recognized an implicit right to a healthy environment. The leading case in-
volved a petition against various authorities for not fulfilling their statutory 
duties to mitigate air and noise pollution caused by motor vehicles in Dhaka, 
the capital. The court stated, in a ruling similar to many decisions of India’s 
Supreme Court: “Articles 31 and 32 of our constitution protect right to life 
as a fundamental right. It encompasses within its ambit, the protection and 
preservation of environment, ecological balance free from pollution of air 
and water, and sanitation without which life can hardly be enjoyed. Any act 
or omission contrary thereto will be violative of the said right to life.”178 The 
court ordered the elimination of taxis using highly polluting two-stroke diesel 
engines and the conversion of government vehicles to CNG; it also required 
that all imported vehicles be equipped with catalytic converters. The 
Bangladesh Environmental Lawyers Association has brought additional cases 
based on the constitutional right to a healthy environment – including at-
tempts to address industrial air pollution, illegal shrimp cultivation, lack of 
compliance with environmental permit requirements, dumping waste in a 
flood zone, decommissioning of contaminated ships, and commercial de-
velopment in municipal green space – with mixed results.179 

Sri Lanka
Sri Lanka’s constitution imposes a duty on the government and the people 
to protect the environment. In several cases the Supreme Court has implicitly 
recognized the right to a healthy environment as an essential part of other 
constitutional rights, including the right to life.180 For example, in 1998 a 
lawyer filed a lawsuit claiming that his constitutional right to life, including 
a healthy environment, was violated by the government’s failure to enact 
standards to protect air quality from vehicle emissions.181 The Minister of 
Forestry and Environment provided the court with an undertaking to enact 
regulations to control vehicle emissions, making it unnecessary to decide the 
legal issues related to the rights to life and a healthy environment. The prom-
ised regulations were enacted.182 In another case, the Supreme Court deter-
mined that a proposal to develop a phosphate mine without conducting an 
environmental impact assessment violated the fundamental constitutional 
rights of a group of concerned local citizens. The court referred to the col-
lective fundamental rights of the petitioners and enjoined the government 
from entering into a contract to develop the phosphate mine until a compre-
hensive environmental assessment had been completed and all relevant 
environmental permits approved. In the words of the court: 
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Decisions with regard to the nature and scale of activity require 
the most anxious consideration from the point of view of safe-
guarding the health and safety of the people, naturally, including 
the petitioners, ensuring the viability of their occupations, and 
protecting the rights of future generations of Sri Lankans.183 

Atapattu suggested that while these are encouraging decisions, they are limited 
to a few judges rather than the Supreme Court as a whole.184 

Israel
Israel does not have a conventional constitution but rather a series of Basic 
Laws with constitutional status. An Israeli ENGO brought a constitutional 
(or Basic Law) challenge to the Law on Planning and Construction, which was 
amended in 2002 to accelerate approvals for major national infrastructure 
projects.185 The Supreme Court wrote that there is an implicit constitutional 
right to a minimum environmental quality (which it did not define), based 
on the constitutional right to “honor of his being and his freedom.”186 
However, in the absence of legislative action, the right does not extend to a 
level of “appropriate environmental quality” (also undefined). According to 
Levinson and Page, the decision “implicitly clarifies that property rights – also 
enshrined in quasi-constitutional fashion – will invariably trump a claim to 
an ‘appropriate’ level of environmental protection as a constitutional matter 
where a conflict between property rights and ‘appropriate’ environmental 
quality exists.”187 

Malaysia
A government committee recommended adding the right to a healthy en-
vironment to Malaysia’s constitution in 1993, but the recommendation has 
not been implemented.188 The Malaysian Court of Appeal has a mixed record 
in referring to the right to a healthy environment as part of the constitutional 
right to life. In several cases, the court followed the lead of the Supreme 
Court of India by interpreting the right to life broadly as including “the right 
to live in a reasonably healthy and pollution free environment.”189 However, 
in the Bakun Dam case, involving a proposed hydroelectric project with 
major environmental consequences and impacts on indigenous people, the 
Malaysian Court of Appeal reverted to a narrower interpretation of the con-
stitutional right to life.190 Sharom described the Bakun Dam case as the “final 
nail” for public interest litigation in Malaysia and concluded that “as long as 
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economic growth is the driving force of Malaysian policy, environmental 
matters will always be the neglected stepchildren in official action and deci-
sion-making.”191 Many human rights are suppressed in Malaysia, and en-
vironmental activism is discouraged by the government.192 On balance, it 
cannot be concluded that Malaysia recognizes the constitutional right to a 
healthy environment.

Factors Affecting the Influence of the Constitutional Right  
to a Healthy Environment in Asia
As noted earlier, there is a wide variety of legal cultures in Asia, as well as 
major differences in history, political institutions, and economic develop-
ment, all of which militate against making broad generalizations. The so-called 
Asian tigers or dragons – South Korea, Thailand, and Malaysia – experienced 
rapid industrialization in recent decades, with the attendant environmental 
consequences. Azerbaijan, Kyrgyzstan, and Turkmenistan are experiencing 
the turbulent changes associated with the transition from communism to 
capitalism, and from authoritarian government to democracy. East Timor is 
newly independent, while the Maldives is newly democratic. Turkey is in the 
process of joining the European Union. Iran and Iraq face daunting political 
and social challenges.
 Despite these differences, there are some features common to many Asian 
nations. Prevalent environmental problems include rapid urbanization, acute 
industrial pollution, and overexploitation of natural resources.193 The priori-
tization of economic growth is widely viewed as a systemic problem that 
undermines the implementation and enforcement of environmental laws.194 
The regional economic crises that struck during the 1990s caused cuts to 
environmental budgets and increased reluctance to enact and enforce strong 
environmental laws and policies. A summary of the factors influencing the 
extent of the environmental rights revolution in Asia is provided in Table 8.1.
 In some Asian nations, the rule of law is fragile or in early stages of de-
velopment. Richardson offers a useful conception of the minimum elements 
necessary for achieving the rule of law in Asia: laws that are clear, consistent, 
reasonably stable, generally applicable, enforced, and accepted by most 
people; and the existence of independent courts to interpret and enforce the 
law.195 Political turmoil is prominent in Iran, Iraq, Nepal, and Pakistan. Rapid 
constitutional turnover undermines legal stability. In Thailand, for ex ample, 
there have been more than nineteen constitutions since 1932.196 Gov ern-
ments in some nations continue to be plagued by corruption, collusion, and 
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nepotism.197 Noted environmental lawyer M.C. Mehta has identified rampant 
corruption as the single most important factor inhibiting the enforcement of 
environmental law in India.198

 Some scholars argue that “environmental issues are primarily a ‘Western’ 
ethic being unduly imposed on developing countries.”199 A compelling rebut-
tal is that environmental values are actually an integral part of many Asian 
cultures, from Islam to Buddhism. Tookey’s observation that, “like much of 
Thailand’s flora and fauna, traditional Thai values are heading for extinction” 
is applicable to many Asian nations.200 
 Despite constitutional recognition of the right to a healthy environment, 
environmental laws in some nations are weak, plagued by poor drafting, 
vague language, undefined terms, gaps, and inconsistencies.201 In Indonesia, 
laws are strong on paper, but “when one grasps at the practical operation of 
the rules, their substance has a tendency to disappear between the fingers.”202 
Inadequate implementation and enforcement are the Achilles heel of environ-
mental law in much of Asia.203 Another major problem in the region is the 

Table 8.1

Factors influencing the extent of the environmental rights revolution in Asia

    Examples Examples 
 Generally Generally  of positive of negative  
Factor positive negative Mixed influence influence

Constitutional     Philippines,  Thailand 
provisions    Turkey

Prospective     india, azerbaijan, 
litigants    Philippines, Kyrgyzstan, 
    south Korea mongolia

access to justice     india,  iran, iraq, 
    Philippines Turkmenistan

resources for     india east Timor,  
legal mobilization     iran, iraq

rule of law      east Timor,  
     iran, iraq

responsive     india, nepal, indonesia, 
judiciary    Philippines south Korea

social, economic,      east Timor, iran 
and political     iraq, nepal,  
conditions     Pakistan
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failure to coordinate laws, policies, and enforcement between national and 
subnational levels of government.204 The following are some of the other 
problems that undermine environmental protection:

• diffuse and sectoral, rather than coordinated and comprehensive, 
legislation

• lack of systematic planning or policy coordination
• lack of detailed regulations
• gaps in terms of more recent challenges such as greenhouse gas 

emissions
• lenient standards
• inadequate use of economic instruments
• lack of political will
• lack of capacity for implementation and enforcement
• lack of training for judges, prosecutors, and enforcement officials.205

Robinson suggests that increased reliance on the constitutional right to live 
in a healthy environment reflects recognition of the inadequacy of traditional 
legal approaches to environmental protection.206 International organizations 
– UNEP, UNDP, and the IUCN – are working to strengthen laws, policies, 
and institutions.207

 Asian judicial systems also pose problems in terms of enforcing the 
constitutional right to a healthy environment. While some judiciaries are 
relatively powerful (e.g., India, Philippines), others are weak (e.g., Nepal). 
In some nations, such as Indonesia, courts continue to be perceived as a relic 
of colonialism.208 Judges are criticized for their deferential attitude toward 
legislative and executive branches of government (e.g., South Korea) and 
their lack of environmental awareness and knowledge. In general, there is a 
pressing need for additional capacity, training, and institutional develop-
ment.209 There are signs of improvement, including extensive environmental 
education programs for judges in countries ranging from Indonesia to the 
Philippines. The Indian Supreme Court, with its progressive jurisprudence 
interpreting the right to life as incorporating the right to a healthy environ-
ment, has influenced courts throughout Asia (and beyond). International 
environmental law related to the right to a healthy environment is a major 
influence in some nations, including India, Pakistan, and the Philippines.210

 The extent of the litigation support structure varies dramatically from 
nation to nation. There is increasing ENGO activity throughout the region, 
consistent with the overall rise in the importance of civil society.211 The 
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Philippines and India have particularly vibrant ENGO cultures. There  
are legal NGOs in some nations, such as the Bangladesh Environmental 
Lawyers Association and the Center for Indonesian Environmental Law. In 
contrast to the situation in Latin America, many environmental lawyers work 
independently rather than in organizations.212 Environmental laws in some 
nations – e.g., Indonesia, Thailand, and the Philippines – recognize the im-
portant role that ENGOs can play in environmental governance. On the other 
hand, Turkmenistan passed a Law on Public Associations in 2003 that imposes 
harsh restrictions on NGOs and led to the dissolution of many ENGOs by 
the Ministry of Justice.213 A complaint against the law was lodged with the 
Compliance Committee of the Aarhus Convention, which determined that 
Turkmenistan was violating the Convention.214 A similar situation in 
Azerbaijan led to a ruling from the European Court of Human Rights, which 
held that the government violated citizens’ right to freedom of association 
by forcing an ENGO to dissolve.215 In most Asian nations, even those with 
adequate legal provisions, there are still practical barriers to access to infor-
mation, participation in decision making, and access to justice.216 These 
barriers include lack of awareness and knowledge, high costs, and limited 
institutional capacity. The Philippines and India are regional leaders in creat-
ing simplified legal procedures that dramatically increase access to justice in 
environmental cases.

Conclusion
A decade ago, Boer concluded that “the great revolution of environmental 
law has only just begun, particularly in the countries of the Asia region.”217 
Today, the extent of the revolution varies, but it is still primarily in its early 
stages. Overall, the legal influence of the constitutional right to a healthy 
environment in Asia ranges from extensive in nations such as the Philippines 
and India to negligible in nations such as Azerbaijan and East Timor. As more 
constitutions, laws, and courts recognize this fundamental right, its influence 
– both legal and extra-legal – is likely to continue to grow.
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Table 8.A

Constitutional influence on environmental legislation and litigation in Asia

Nation Year* Legislation Litigation

azerbaijan 1995 yes1 n/a2

east Timor 2002 yes3 n/a4

indonesia 2000 yes5 yes6

iran 1979 n/a7 n/a8

iraq 2005 yes9 n/a10

Kyrgyzstan 1993 yes11 n/a12

maldives 2008 no13 n/a14

mongolia 1992 yes15 n/a16

nepal 2006 yes17 yes18

Philippines 1987 yes19 yes20

south Korea 1987 yes21 yes22

Thailand  2007 yes23 yes24

Turkey 1982 yes25 yes26

Turkmenistan 2008 yes27 n/a28

 * year when right to healthy environment was constitutionalized.
 1 Law on Environmental Protection (1999), article 2, 6, 7. see also Law on Protection of Air 

(2001); Law on Access to Environmental Information (2002). 
 2 supreme Court and Constitutional Court, http://www.supremecourt.gov.az/ and http://

www.constcourt.gov.az/. Judicial decisions are not searchable. 
 3 indonesian laws remain in force in east Timor unless inconsistent with the constitution 

or specifically repealed. Therefore, see indonesia’s Environmental Management Act 
(1997) (no. 23 of 1997), articles 5, 6, 37-39.

 4 supreme Court of Justice, http://www.timor-leste.gov.tl/. no jurisprudence for east 
Timor is available. 

 5 Environmental Management Act (1997), articles 5, 6, 37-39.
 6 Constitutional Court, http://www.mahkamahkonstitusi.go.id/. no hits for “environment.”
 7 Environmental Protection Law (1974). available only in farsi. 
 8 no jurisprudence available online for the supreme Court of iran. 
 9 Law No. 3 of 1997 on protection and improving the environment, Preamble.
 10 supreme federal Court, http://www.iraqijudicature.com/. not available in english.
 11 Law No. 53 on environmental protection (1999), articles 3, 45, 46, 47. 
 12 no jurisprudence available online for the supreme Court of Kyrgyzstan.
 13 Environmental Protection and Preservation Act of Maldives (1993). Predates constitutional 

recognition of the right to a healthy environment.
 14 maldives supreme Court. no website available (court established in 2008).
 15 Environmental Protection Law of Mongolia, (1995), articles 1, 2, 4, 5, 20. 
 16 Constitutional Court of mongolia, http://www.court-decision.gov.mn/. search function 

not available in english. no cases on the ecolex (http://www.ecolex.org) or asian legal 
information institute (http://www.asianlii.org) websites. 

 17 Environment Protection Act 1997. 
 18 supreme Court, http://www.supremecourt.gov.np. Jurisprudence not searchable, but 

some cases are available on the ecolex website (http://www.ecolex.org). 
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 19 Clean Air Act of 1999, articles 2, 4. 
 20 supreme Court, http://sc.judiciary.gov.ph/. Thirty-eight hits for “right” and “balanced and 

healthful ecology.” 
 21 Framework Act on Environmental Policy (1990, as amended), articles 1, 2, 6, http://faolex.

fao.org/.
 22 Constitutional Court, http://english.ccourt.go.kr/; supreme Court, http://eng.scourt.

go.kr/eng/main/main.work. 
 23 National Health Act (2007). 
 24 supreme administrative Court, http://www.admincourt.go.th/amc_eng/login_eng.aspx. 

no judgments available. Constitutional Court, http://www.constitutionalcourt.or.th. no 
hits for “environment” (although judgments in english are limited to those from 1998  
to 2003). however, news reports in december 2009 indicated that Thailand’s supreme 
administrative Court halted dozens of major projects at a petrochemicals hub due to 
violations of the Thai constitution arising from health and environmental concerns. 
boonlai and Changplayngam (2009); ahuja (2009). 

 25 Law No. 5491 amending the Environmental Law No. 2872 (2006), article 3. 
 26 Constitutional Court and supreme Court, http://www.anayasa.gov.tr/ and http://www.

yargitay.gov.tr/. Jurisprudence is not available in english as of 15 July 2009. however, 
several cases are available through ecolex (http://www.ecolex.org). 

 27 Law No. 600-XII on Environmental Protection (1991), articles 27-31. 
 28 The supreme Court of Turkmenistan does not have an english website. no cases 

reported at the ecolex site, http://www.ecolex.org. 
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Many of the nations in Eastern Europe recently underwent a transition from 
communism and authoritarian rule to capitalism and democracy.1 Almost 
all of their constitutions have been written or substantially amended since 
1989, with nineteen constitutions in the region now recognizing the right to 
live in a healthy environment. Many of these nations bear the scars of the 
communist era, when the Iron Curtain hid some of the most dramatic en-
vironmental abuses in the world.2 The Chernobyl disaster had lasting regional 
repercussions in terms of environmental awareness, mistrust of the state, and 
the importance of access to information.3 Carrying out environmental restora-
tion in Eastern Europe will cost hundreds of billions of dollars and take 
decades to complete.4 

Legislation
Environmental provisions, including the right to a healthy environment, in 
the new generation of Eastern European constitutions appear to have influ-
enced the development of legislation in all nineteen nations (see Figure 9.1, 
and see Table 9.A at the end of this chapter). For example, according to the 
OECD, Slovakia’s environmental legislation was strengthened subsequent to 
constitutional recognition of the right to a healthy environment in 1992.5 
New and improved Slovakian laws govern air quality, waste management, 
nature and landscape protection, environmental impact assessment, and 
access to environmental information. Similarly, Bulgaria passed new laws, 
including the Environmental Protection Act (1991), Clean Air Act (1996), Law 
on Forests (1997), Law on Protected Areas (1998), Waters Act (1999), and the 
Pub lic Access to Information Act (1999), following constitutional recognition 
of the right to a healthy environment.6 Russia’s 1993 constitution acted as 
an important driver in the overhaul of environmental laws and policies 
during the 1990s.7 Key legislative developments included the Law Concerning 

......
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Ecological Expertise (1995), Law Concerning Specially Protected Natural Areas 
(1995), Law Concerning Wildlife (1995), Water Code (1995), Forestry Code 
(1997), Law Concerning Wastes of Production and Consumption (1998), Law 
Concerning Protection of the Atmosphere (1999), Law Concerning the Sanitary
Epidemiological Wellbeing of the Population (1999), and the major revision of 
the Law Concerning the Protection of the Environment (2002). 
 In Georgia, the 1995 constitution is recognized as the basis for a new 
generation of environmental laws.8 Georgia’s Framework Law on Environmental 
Protection, adopted in 1996, lists citizens’ environmental rights, including the 
right to live in a healthy environment; use natural resources; obtain full, true, 
and timely information on the state of the environment; join public environ-
mental protection organizations; take part in decision making; receive com-
pensation for environmental damage; and challenge decisions on new 
projects, or the construction, reconstruction, and use of facilities that create 
a risk to the environment. The UN Economic Commission for Europe de-
scribes the constitutions of Serbia and Montenegro, with their recognition 
of the right to a healthy environment, as the foundations of environmental 
legislation and institutions.9 Following the incorporation of environmental 
considerations in the constitution in 1994, most of Moldova’s environmental 
laws were written between 1995 and 1999.10

 Constitutional provisions have clearly had a significant influence in 
strengthening environmental legislation in Eastern Europe, although there 
are other factors at play, such as the influence of the European Union (EU). 
The Czech Republic, Hungary, Latvia, Poland, Slovakia, and Slovenia joined 
the EU in 2004. Bulgaria and Romania became members in 2007. Each of 
these nations was required to upgrade environmental laws to EU standards 
as a prerequisite to membership. The Council of Europe drafted model en-
vironmental framework legislation in the early 1990s for Eastern European 
nations. It included the following provision:

Everyone has the right to an ecologically stable and healthy environ-
ment. Such a right can be exercised not only in respect of any norma-
tive or administrative acts by the public authorities but also in respect 
of the actions of private persons which are likely to have a significant 
effect on the environment.11 

 
The case of Hungary illustrates the extent of the EU’s influence on environ-
mental legislation, as it was required to adopt or amend roughly three hundred 
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environmental laws, regulations, and standards.12 The Aarhus Convention also 
has played an important role in advancing both procedural and substantive 
rights to a healthy environment in Eastern Europe.13

Litigation
The constitutional right to a healthy environment has been enforced by courts 
in at least twelve of nineteen Eastern European nations (see Table 9.A). As 
well, in at least one nation (Estonia), courts have recognized a constitutional 
right to a healthy environment in the absence of an explicit provision. This 
level of constitutional rights litigation is quite remarkable, for as Goldston 
observes, “PIL [public interest litigation] is a post-Communist phenomen-
on.”14 The full extent of litigation based on the constitutional right to a healthy 
environment in Eastern Europe is difficult to ascertain because of a lack of 
access to court decisions via the Internet.15 
 In some of the remaining seven Eastern European nations, citizens and 
ENGOS are using litigation as a tool, but less frequently, and it is unclear 
whether and to what extent they are invoking the right to a healthy environ-
ment. In other nations, litigation does not appear to be a viable strategy. In 

Figure 9.1

Constitutional influence on environmental legislation and litigation in  
Eastern Europe
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Belarus, the UN Economic Commission for Europe observed, “cases of citizens 
challenging administrative decisions in courts or of public prosecutors pur-
suing environmental offenders are extremely rare. Similarly non-existent are 
cases of individual citizens or NGOs seeking a judicial review of the infringe-
ment of their environmental rights.”16

Hungary
In Hungary, the constitution and legislation guarantee that ENGOs have 
standing to challenge environmental decisions in court.17 There have been 
several precedent-setting decisions from Hungary’s Constitutional Court 
regarding the interpretation and implementation of the constitutional right 
to a healthy environment. The first decision, in 1990, held that because of 
the right to a healthy environment, the state was required to establish and 
maintain the institutions and programs necessary to protect this right.18 In 
the 1994 Forests Case, the Constitutional Court struck down provisions of a 
law that sought to privatize forested lands that had previously been declared 
protected, on the basis of citizens’ rights to a healthy environment and the 
highest possible level of physical and spiritual health. The court interpreted 
the constitution as imposing upon the government a binding obligation to 
maintain a high level of environmental protection. This high level of environ-
mental protection, according to the court, could only be diminished if neces-
sary to fulfill other constitutional rights.19 Legal experts believe that the 
decision of the Constitutional Court in the Forests Case “will certainly have 
a lasting significance on future Hungarian environmental legislation.”20 In 
recognition of the greater difficulties and higher costs associated with restor-
ing damaged ecosystems, the Constitutional Court ruled in a 1997 nature 
conservation case that “the implementation of the right to environment 
requires not only keeping the present level of protection, but also that the 
state should not step backward towards liability based protection from the 
preventive measures.”21 
 Hungarian courts review not only the procedural legality of an admin-
istrative decision, but also the scientific correctness of the decision and sup-
porting technical documentation, particularly environmental impact 
statements.22 In two recent cases – dealing with a luxury hotel to be built on 
a protected wetland and a proposed cement factory – courts have appointed 
independent experts to review the technical correctness of environmental 
impact statements prepared by project proponents.23
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 Despite these promising judicial developments, the leading Hungarian 
environmental law NGO warns that “there is no court in Hungary that would 
stop an investment worth several billions of forints [Hungarian currency] 
based on environmental arguments.”24 Economic concerns are paramount. 
In some cases, the Hungarian courts have used a narrow definition of what 
constitutes an environmental case in order to deny standing to NGOs.25 
However, an important milestone in the development of Hungarian juris-
prudence was the Uniformity Decision of the Supreme Court in 2004, which 
provides that environmental NGOs may appeal decisions made (e.g., permits 
granted) by any government decision maker who has sought expert advice 
from the environmental authorities.26 

Latvia
The right to a healthy environment in the Latvian constitution is worded as 
follows: 

Art. 115. The State shall protect the right of everyone to live in a 
benevolent environment by providing information about environ-
mental conditions and by promoting the preservation and improve-
ment of the environment. 

While the right to information is explicitly included, the Constitutional Court 
has also read in the rights to participate in environmental decision making 
and to bring legal challenges.27 In the words of the court, these three “pro-
cedural elements form a part of the obligations of the State to ensure a be-
nevolent environment for the next generations.”28 Latvia’s Constitutional 
Court has been active in protecting the right to a healthy environment, which 
it applies directly and immediately, as it does all other fundamental rights.29 
In several cases, environmental laws – including the Environmental Protection 
Law, Spatial Planning Law, and Protected Zones Law – have been given forceful 
interpretations based on the constitutional right to a healthy environment.30 
The Constitutional Court has ruled that the right to a healthy environment 
imposes on public institutions, both national and local, “the duty to create 
and secure an effective system of environment protection.”31 Land use plans 
have been successfully challenged by concerned citizens and environmental 
groups for allowing building in floodplains, failing to conduct environmental 
assessments, and failing to protect ecologically valuable habitat.32 All of these 
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challenges have been based on violations of the constitutional right to a 
healthy environment. 

Russia
Russia’s experience with the constitutional right to a healthy environment is 
mixed. In an important non-environmental case decided in 1995, the Supreme 
Court of the Russian Federation ruled that constitutional rights are directly 
enforceable, authorizing individuals to take complaints about breaches of 
basic rights to the ordinary courts.33 Citizens and NGOs in Moscow filed a 
lawsuit in 1995 and applied repeatedly for injunctions to prevent the reduc-
tion in size of a municipal park and the felling of hundreds of old trees.34 
The lawsuit was based on, inter alia, the right to a healthy environment. While 
no injunction was ever granted, after a series of appeals the court ruled that 
the government had acted illegally and ordered construction halted and trees 
replanted. 
 Those precedents were followed by groundbreaking environmental rights 
cases involving the privatization of forests and offshore oil and gas drilling. 
The forest privatization cases involved a series of government decrees that 
downgraded strictly protected public forests to a status that permitted de-
velopment. More than a hundred plaintiffs, including Russia’s largest ENGOs, 
filed the case and were initially rebuffed. Following a series of appeals, the 
Supreme Court declared twelve government decrees, covering more than 
eighteen thousand hectares of forest, illegal.35 This case is hailed as a major 
milestone in Russian constitutional and environmental jurisprudence.36 The 
offshore oil and gas case involved a successful challenge to a government 
decree that would have permitted Exxon to discharge toxic drilling waste into 
the ocean, contrary to Russian environmental laws and conventional industry 
practice.37 
 Greenpeace, the Movement for Nuclear Safety, and citizens of the Chel-
yabinsk region filed a legal challenge against shipments of spent nuclear fuel 
from Hungary destined for disposal in Russia. The Supreme Court upheld 
the petition based on the claim the shipments would violate the right to a 
clean environment, as well as the rights to health and information.38 Since 
then, Russian ENGOs have gone to court to challenge oil leasing, nuclear 
waste disposal, and a trans-Siberian pipeline.39 For example, in 2007, a court 
ruled that a federal environmental impact review for a portion of the Siberia-
Pacific Pipeline was inadequate and violated the constitutional right to a 
healthy environment.40 
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 A number of citizens have challenged toxic pollution released from 
Russia’s largest steel-manufacturing facility, the Severstal plant in Cherepovets, 
alleging violation of their right to live in a healthy environment.41 The gov-
ernment had a longstanding but unfulfilled promise to relocate residents 
living near the steel plant to safer locations. Russian courts agreed that the 
government’s failure to protect people from toxic pollution, by either reducing 
emissions or resettling nearby residents, violated their constitutional right to 
a favourable environment.42 However, the Russian government’s response 
was to place the residents on a waiting list for safe housing, leading residents 
to file appeals that were upheld by the European Court of Human Rights. 
The ECHR found that the levels of pollution violated Article 8 of the European 
Convention on Human Rights, which safeguards the right to respect for privacy, 
family life, and home.43 
 There has been political backlash against the successes of the Russian 
environmental movement. President Putin “has moved aggressively to curb 
environmental law and environmental civil society.”44 He abolished the 
Ministry of Environment (known as the State Committee on Ecology) and 
the Ministry of Forests (Federal Forest Service), transferring all responsibil-
ities to the more commercially oriented Ministry of Natural Resources. 
These decisions were challenged in court, both in Russia and in the ECHR, 
without success.45 Houck surveyed the anti-environmental actions taken 
by the Putin government and the courts’ unwillingness to intervene, and 
concluded that “the Supreme Court temporarily found its voice in the forest 
cases but has since blown hot and cold on the idea of reviewing government 
decisions.”46

Slovakia
In 2009, the Supreme Court of Slovakia revoked the permits of a waste-
processing landfill based on violations of constitutional environmental 
rights.47 Other cases brought by Via Iuris (formerly the Center for Environ-
mental Public Advocacy) – the leading Slovakian legal advocacy organization 
– have involved a planned dam, expansion of a polluting paper mill, operation 
of a landfill, and a gas station in a residential neighbourhood.48 
 Slovakia passed legislation in 2007 and 2008 that limited access to justice 
and participation in environmental decision making, meaning ENGOs were 
no longer allowed to challenge permit decisions in court.49 Changes were 
made to the Nature Protection Act, Environmental Impact Assessment Act, and 
Act on the Use of Genetically Modified Organisms.50 The European Commission 
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commenced infringement proceedings against Slovakia because these laws 
were inconsistent with EU requirements for public participation.51 In 2010, 
Slovakia responded by enacting legal changes that enhance access to justice 
in environmental assessment cases.52

Slovenia
Slovenia has been one of the most active Eastern European nations in terms 
of litigation invoking the constitutional right to a healthy environment, with 
at least twenty-four decisions reported on the Constitutional Court’s website.53 
Because of the constitutional right to a healthy environment, “it has become 
ordinary for environmental matters to come to the Constitutional Court.”54 
In a key 1995 case, the Slovenian Ecologists Society challenged the legality 
of a development plan for a small business/manufacturing zone in the hin-
terland of Lake Bled. The Constitutional Court annulled the development 
plan because it was inconsistent with municipal and state long-term plans. 
Based on the constitutional right to a healthy environment, the court articu-
lated a broad conception of standing in which every person has a legal interest 
in protecting the environment, even if the harm is not imminent and the 
location of the harm is not close to where he or she lives.55

 In a case challenging the legality of a tax on water pollution, the Con-
stitutional Court held that the relevant provisions of the Environmental 
Protection Act were valid, based on the constitutional right to a healthy en-
vironment.56 Other cases based on violations of the constitutional right to a 
healthy environment have involved electromagnetic radiation,57 waste incin-
eration,58 noise,59 and regulations governing wild species.60

 In 2006, Slovenia passed a law that limits standing in administrative 
proceedings to NGOs that meet certain requirements.61 As of 2008, no ENGOs 
had qualified.62 However, ENGOs continue to have standing under other 
legislation and pursuant to the constitution, so it is unclear how these new 
standing rules will affect protection of the right to a healthy environment.

Romania
Romania did not include the right to a healthy environment in its constitu-
tion until 2003, making it one of the most recent Eastern European nations 
to do so. The 2003 amendments were intended to ensure that Romania’s 
constitution was compatible with accession to the European Union. A deci-
sion of Romania’s Constitutional Court, based upon a review of the proposed 
constitutional amendments, directed the government to include the right to 
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a healthy environment in the Fundamental Rights chapter of the revised 
constitution.63 The original draft amendments included a government duty 
to protect the environment in the Fundamental Rights chapter of the con-
stitution, but not an individual right, which the court found illogical.
 Romania’s 1991 constitution also included a government duty to protect 
the environment. In a 1997 case, the Supreme Court of Justice used this 
government duty as the basis for finding an implicit constitutional right to 
a healthy environment.64 The court decided that construction of a hotel in a 
park that was established to protect ecological values violated the constitu-
tion. Based on the implicit constitutional right to a healthy environment, 
courts increased access to justice for ENGOs through generous standing rules. 
Four cases stemmed from a catastrophe in 2000 near the town of Baia Mare, 
when a mine’s tailing dam broke, spilling water laced with cyanide and other 
toxic substances.65 However, at least two cases decided by the ECHR indicate 
that Romanian courts are not adequately enforcing and protecting the con-
stitutional right to a healthy environment. In the Tatar case, residents living 
near the Baia Mare mining operation, which was using sodium cyanide, were 
unable to secure a remedy. The ECHR noted the constitutional right to a 
healthy environment in Romania and concluded that the government had 
violated Article 8 of the European Convention on Human Rights by failing to 
take adequate measures to protect the rights of parties to respect for their 
privacy, their home, and, more generally, to the enjoyment of a healthy and 
protected environment.66 In the Branduse case, the ECHR found that the 
Romanian government’s failure to address the pollution from a landfill also 
violated Article 8 of the European Convention.67

Croatia, Macedonia, and Bulgaria
There appear to be relatively few cases in Croatia, Macedonia, and Bulgaria 
involving the right to a healthy environment. In Croatia, one unsuccessful 
lawsuit challenged the construction of a new electrical power station; another 
involved Green Action Zagreb’s opposition to construction in a public park.68 
In both cases, the Constitutional Court ruled that the developments were 
proceeding in a manner consistent with the law and that adequate steps were 
being taken to mitigate environmental damage. 
 In a leading Macedonian case, the Constitutional Court ruled that pro-
posed urban developments had the potential to harm the ecology of three 
lakes and were therefore contrary to the constitutional right to a healthy 
environment.69 In the words of the court:
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From the analysis of the constitutional and legal provisions men-
tioned, it derives that the basic function of the state is the establish-
ment of a balance between man and nature, between economic and 
ecologic spheres. Hence, the development of the economy and in-
dustry may not take place in an uncontrolled manner and to the 
maximum without paying attention to the consequences to the en-
vironment and nature stemming from it. Namely, it concerns a 
fundamental value having a universal character and as such it should 
be safeguarded and protected in the environment we live in.70 

Article 5 of the Bulgarian constitution states that constitutional rights are, in 
general, directly applicable and enforceable without implementing legisla-
tion. Lawsuits have challenged transportation laws favouring motor vehicles 
and amendments that weakened the environmental impact assessment law.71 
The Constitutional Court did not make a strong environmental ruling in 
either of these cases. Eventually, however, the law governing environmental 
impact assessment was strengthened to address the deficiencies introduced 
by the earlier amendments.72 Overall, progress in implementing and enforcing 
the constitutional right to a healthy environment in Bulgaria is slow.73 

Czech Republic
Despite the constitutional right to a healthy environment, Czech courts take 
a narrow view of standing, limiting it to those whose interests are directly 
affected, with few exceptions.74 For example, Czech ENGOs seeking to limit 
logging in Sumava National Park were denied standing by both the High 
Court and the Constitutional Court.75 When citizens allege that the govern-
ment, by act or omission, has violated national environmental laws, they 
cannot enforce the law in court themselves but are limited to submitting 
informal applications to the Supreme State Prosecutor, the Czech 
Environmental Inspectorate, or the Ombudsman.76 Even when ENGOs are 
granted standing, courts often limit their arguments to procedural issues and 
preclude consideration of substantive issues because, according to the 
Constitutional Court, ENGOs as non-biological or legal persons do not enjoy 
the substantive right to a healthy environment.77 Lawsuits challenging the 
approval of nuclear plants, permission of mining in protected areas, and 
excessive noise have been rejected by the courts.78 
 Several decisions in the 1990s – in cases related to highway construction, 
limestone quarrying, and the failure to involve the public in environmental 
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impact assessments – appeared to signal a more open and accessible approach 
from the courts.79 However, recent decisions from both the Supreme Ad-
ministrative and Constitutional Courts have reverted to narrow interpretations 
of both standing and the scope of judicial review.80 In 2008, the Constitutional 
Court rejected a lawsuit alleging that the right to a healthy environment was 
violated by the proposed construction of a storage facility for spent nuclear 
waste.81 A study prepared for the European Commission concluded that, in 
general, opportunities to protect the right to a healthy environment through 
the Czech courts are limited.82 Nevertheless, Czech lawyers continue to file 
lawsuits asserting constitutional environmental rights.83

Ukraine
The leading environmental law NGO in the Ukraine – Environment, People, 
Law (formerly Ecopravo) – has brought many court cases that invoke the 
constitutional rights to environmental information, participation in decision 
making, and a healthy environment.84 These cases have involved air, water, 
and soil pollution from coal mining and processing, toxic hazards posed by 
a waste-processing plant, the import and incineration of hazardous wastes, 
construction of new highways, residential construction replacing a public 
garden, nuclear reactors, a cement plant, a steel factory, and a quarry. Other 
Ukrainian lawyers have also brought cases that cite the right to a healthy 
environment.85 
 Although the Ukraine’s laws may appear strong on paper, the reality is 
that constitutional environmental rights are not being protected.86 The UN 
Economic Commission for Europe recommended that the Ukraine improve 
public access to environmental information, enhance public participation in 
decision making, encourage citizens to pursue their environmental rights, 
and develop effective mechanisms to ensure citizens’ access to justice.87 

Armenia
There is little evidence available regarding litigation in Armenia based on the 
constitutional right to a healthy environment. In one publicized case, jour-
nalists frustrated by the government’s refusal to release environmental infor-
mation sued the Ministry of Ecology.88 A mediated settlement was reached, 
and reports indicate that the Ministry of Ecology is now making environmental 
information more accessible.89 The 2008 annual report of Armenia’s Human 
Rights Defender makes it clear that many violations of the right to a healthy 
environment – from commercial exploitation of the ecologically vital Lake 
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Sevan to unconstrained construction that has turned the capital city of Yerevan 
into an “environmental disaster zone” – are ongoing but are not being 
addressed.90 Armenia has also been criticized by the Compliance Committee 
of the Aarhus Convention for failing to disclose environmental information, 
provide adequate opportunities for public participation in environmental 
decision making, or provide access to justice.91 

Poland
Poland’s framework environmental law explicitly grants NGOs standing to 
challenge government decisions in court.92 More than one hundred court 
cases dealing with access to environmental information, participation in deci-
sion making, or access to justice have been brought before administrative 
courts.93 Poland’s Environmental Law Center (and its predecessor, the 
Environmental Law Information Service) reportedly won almost one hundred 
administrative appeals and nearly fifty court cases between 1992 and 2002.94 
However, it is not known whether any of these cases explicitly referenced the 
right to live in a healthy environment. As discussed in Chapter 3, the Polish 
constitution’s current provisions regarding the right to a healthy environment 
are ambiguous. Poland’s 2008 implementation report to the Aarhus Convention 
states that “the law does presently not contain provisions on the right of every 
person to the [healthy] environment.”95 Overall, the constitutional status of 
the right to a healthy environment in Poland remains unclear.

Georgia, Moldova, Belarus, Montenegro
It is difficult to determine whether the constitutional right to a healthy en-
vironment is being enforced by courts in Georgia, Moldova, Belarus, and 
Montenegro. There were thirty-eight legal actions launched in Georgia be-
tween 2000 and 2004 in pursuit of environmental information, and two 
cases alleging violations of the public’s right to participate in environmental 
decision making.96 In Montenegro, the Constitutional Court has made rulings 
related to the unconstitutionality of urban development plans because of a 
lack of public participation.97 Court cases seeking environmental protection 
have also been brought in Moldova and Belarus, but are rare.98 Again, it is 
not known whether or to what extent the litigants or the courts relied on the 
constitutional right to a healthy environment. 

Estonia
The Estonian constitution makes no explicit reference to the right to a healthy 
environment, although it does include a government duty to protect the 
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environment. Nevertheless, Estonian courts now recognize that individuals 
enjoy a constitutional right to a healthy environment.99 The courts reached 
their conclusion through an analysis of Estonia’s constitution, the Aarhus 
Convention, and jurisprudence from the ECHR.100 The recognition of an im-
plicit constitutional right to a healthy environment has contributed to relaxa-
tion of previously restrictive standing requirements, enabling citizens and 
ENGOs to access the courts.101 The Supreme Court has endorsed the concept 
of actio popularis in environmental cases.102 On the other hand, Vaarmari 
contends that Estonia is still having difficulty meeting the requirements of 
the Aarhus Convention.103

Factors Affecting the Influence of the Constitutional Right to a 
Healthy Environment in Eastern Europe
A wide variety of historical, political, cultural, and legal factors affect the 
influence of constitutional provisions recognizing the right to a healthy en-
vironment in Eastern Europe (see Table 9.1). While some generalizations can 
be made about common challenges and opportunities, it is important to 
acknowledge that there are critical differences between nations. For example, 
the differing degree to which their former communist governments were 
authoritarian has contributed to different levels of NGO presence in nations 
such as Hungary and Romania.104 
 Among the overarching problems facing Eastern Europe are widespread 
poverty, weakness of the state, low levels of democracy in some nations, and 
institutional instability.105 In some nations, corruption, concentrated wealth 
and power, and bureaucratic arbitrariness are deeply rooted in political cul-
ture.106 The rule of law in some nations is fragile, with governments having 
trouble policing themselves, let alone industrial and commercial interests.107 
Where these problems are less severe, human rights – including the right to 
a healthy environment – are more likely to gain traction. Stec suggests that 
the European nations that belong to the Commonwealth of Independent 
States (i.e., Armenia, Belarus, Georgia, Moldova, Russia, and the Ukraine) 
are experiencing slower progress environmentally because of ongoing political 
instability and a penchant for anti-democratic responses to that instability.108 
Kravchenko concludes that full enjoyment of constitutional rights, including 
the right to a healthy environment, will not become a reality “without a firm 
commitment to the development of the rule of law in the region.”109 
 Environmental concerns occupy a unique place in the modern history 
of many Eastern European nations. In Hungary, Latvia, and the Czech 
Republic, environmentalism played a critical role in mobilizing the public 
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to bring about the transformation to democracy.110 In Hungary, citizens 
coalesced in opposition to the proposed Nagymaros Dam on the Danube 
River.111 In Latvia, the public united against plans to dam the Daugava River.112 
In Estonia and the Czech Republic, citizens protested air pollution.113 Green 
movements in these nations as well as in Poland, Bulgaria, and Romania 
provided a politically acceptable outlet for public dissatisfaction with the 
communist regimes because they were not perceived as a threat.114 
 In the early years of democratization there was a tidal wave of change, 
including new constitutions, new institutions, and substantial rewriting of 
environmental laws.115 The challenge was immense. Both constitutions and 
environmental laws under communist regimes served a largely symbolic 
function.116 In practice, the laws were unrealistically stringent, incomplete, 
and rarely enforced. Environmental decision making was a closed process, 

Table 9.1

Factors influencing the extent of the environmental rights revolution in  
Eastern Europe

    Examples Examples 
 Generally Generally  of positive of negative  
Factor positive negative Mixed influence influence

Constitutional     hungary,  armenia, Czech 
provisions    latvia republic, Poland

Prospective     hungary,  belarus,  
litigants    montenegro romania

access to justice     hungary,  armenia,  
    latvia, Czech republic, 
    slovenia slovakia

resources for legal     Poland, georgia, 
mobilization    slovenia,  moldova 
    slovakia, 
    ukraine

rule of law     hungary russia

responsive judiciary    estonia, latvia, bulgaria, 
    slovenia Croatia, 
     Czech republic

social, economic,    	 	 	 russia, serbia 
and political conditions
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with information closely guarded by the state and little or no citizen involve-
ment.117 Salvo argues that Eastern European nations continue to be econom-
ically dependent on polluting, inefficient industries and cannot afford to 
enforce environmental laws, despite constitutional provisions.118

 The economic, political, and social upheaval that occurred in the 1990s 
following the breakup of the Soviet Union meant that environmental protec-
tion became a lower priority. International financial institutions pressured 
governments to adopt liberalization packages, promote privatization, and 
encourage foreign investment (which targeted natural resource industries).119 
Achieving political stability and economic recovery became paramount. 
Environmental groups lost their “mobilizational utility,” their mass support, 
and much of their influence.120 For environmentalists, “expectations were 
often disappointed in the actual process of transition, which involved eco-
nomic disruption, establishment of new power elites for whom environment 
was not a major concern, and continued problems with corruption.”121 The 
economic crisis “thwarted any moves extending beyond weak sustainability 
towards deeper, systemic reform.”122

 Many nations still lack detailed regulations, specific standards, permit-
ting processes, and reporting requirements, and weak enforcement continues 
to be an Achilles’ heel.123 In some nations, regulations from the Soviet era 
are still in force.124 According to the OECD, environmental agencies suffer 
from weak authority, scarce resources, outdated management approaches, 
high turnover of professionals, frequent restructuring, and lack of incen-
tives.125 Other problems include lack of leadership, limited access to key in-
formation, poor sequencing of reforms, limited public participation, and 
reform fatigue.126 
 On the positive side, the budgets of most environment ministries are 
increasing, national environmental standards and targets have been set, access 
to information and levels of public participation in decision making are 
improving, judiciaries are becoming more independent and environmentally 
aware, and training programs are in place for civil servants, enforcement of-
ficials, and judges.127 The IUCN, UNEP, and other agencies have provided 
expert advice. A major source of financing for the improvement of environ-
mental laws, institutions, policies, and programs is foreign aid, both bilateral 
assistance from Western nations and multilateral assistance from institutions, 
including the UN Development Programme, European Commission, 
European Bank for Reconstruction and Development, and the World Bank.128 
At the same time, the flow of funds for economic development projects that 
cause additional environmental damage has been much higher.129 
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 The litigation support structure needed to enable a “rights revolution” 
is slowly taking shape, with growth in civil society, networks of environmental 
lawyers, and new sources of funding. There are hundreds of ENGOs, but 
many are small, cash-strapped, and weak compared to other societal actors. 
To make matters worse, some nations have passed laws that make it difficult 
to operate NGOs; in nations like Russia, the difficulties extend to harassment 
and intimidation.130 For example, Belarus imposed very tight restrictions on 
the registration, operation, and financing of NGOs, which are scrutinized by 
judicial authorities.131 As a result, the number of NGOs in Belarus, including 
environmental ones, is very low compared to that of many other Eastern 
European countries.132 In contrast, Montenegro is enjoying rapid growth in 
civil society, in part due to a law that encourages these organizations instead 
of constraining them.133 Goldston has identified three key factors contribut-
ing to the emergence of public interest environmental litigation in post-
communist Europe.134 First, the prospect of admission to the European Union, 
with its common economic rules and legal standards, “acted as a powerful 
incentive for post-Communist governments to rapidly professionalize their 
courts and bars and to enhance the independence of the judiciary.”135 Second, 
NGO movements, with their experience in protest and dissent, saw litigation 
as a potentially powerful tool. Third, there was an infusion of financial sup-
port from foreign donors. Goldston also identified a number of constraints: 
widespread distrust of the legal profession and courts because of their his-
torical role supporting the state; high costs; procedural obstacles; long delays; 
and limited remedies.136

 Competent legal assistance is critically important in a law-based society.137 
Public interest environmental law organizations are operating in many na-
tions, including the Ukraine, Moldova, Armenia, Poland, Uzbekistan, 
Slovenia, Slovakia, Russia, and the Czech Republic.138 International donors 
have played a major role in establishing and funding these organizations.139 
For example, USAID helped set up Environmental Public Advocacy Centers 
across Central and Eastern Europe in the 1990s.140 Large US foundations, 
including Ford and Rockefeller, funded environmental law organizations in 
Hungary and Slovakia.141 American NGOs, including ELAW and the Environ-
mental Law Institute, have also provided assistance. 
 In less than two decades, significant advances have been made in terms 
of access to information, public participation in environmental decision 
making, and access to justice. Constitutional provisions guaranteeing the 
right to a healthy environment and related procedural rights appear to be a 
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driving force behind this progress.142 Gravelle identifies public interest stand-
ing as the most important element in enforcing the right to a healthy environ-
ment.143 Many nations have liberalized their rules regarding standing, 
although the extent to which public interest standing is recognized varies 
from open (e.g., Latvia) to restrictive (e.g., Czech Republic).144 
 The Aarhus Convention is also contributing to major advances in access 
to environmental information, public participation in decision making, and 
access to justice.145 Aarhus raises the bar for all parties, but particularly for the 
Eastern European nations. While citizen complaints, independent reports, 
and determinations of the Compliance Committee of the Aarhus Convention 
indicate there is still room for improvement, considerable progress has been 
made.146 The increased availability of procedural rights should be a major 
boost to protection and enforcement of the substantive right to a healthy 
environment.
 However, there are still significant barriers to bringing court challenges, 
including the lack of lawyers with environmental training, the costs, time 
commitment, lack of public confidence in the judicial system, and lack of 
environmental awareness and expertise in the judiciary.147 Citizens in many 
Eastern European nations have little knowledge regarding their environmental 
rights.148 Stec notes that “despite the concerted efforts over many years of 
legions of legal professionals, particularly those engaged in international 
assistance, to stimulate the bringing forward of test cases, these societies have 
remained largely non-litigious.”149 Eastern European nations must overcome 
a social tradition of disenfranchisement before citizens can fully engage in 
environmental decision making and access to justice.150 The number of law-
suits about gaining access to environmental information and securing par-
ticipation in environmental decision making reflects ongoing problems with 
governments using control of information as a form of power and a pater-
nalistic attitude toward public participation.151 
 Unlike the nations of Latin America, Eastern European nations have not 
developed simplified and expedited judicial procedures for citizens and NGOs 
whose constitutional rights have allegedly been violated. Lawsuits asserting 
violation of the right to a healthy environment, to the extent that this right 
is enforceable, must be pursued through the regular civil and administrative 
court procedures. The consequences include high costs, delays, and the need 
for professional legal assistance. There is often a fee imposed for filing a 
lawsuit, and many courts require that a bond be posted if a litigant seeks 
injunctive relief (e.g., seeks to halt construction on an allegedly unlawful 
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project).152 The availability of interim relief ranges widely, from difficult to 
obtain (e.g., Czech Republic) to readily available upon proof of irreparable 
harm (e.g., Hungary, Latvia, and Slovenia).153 Many Eastern European nations 
follow the loser-pays system, which requires unsuccessful litigants to pay the 
costs of opposing parties (which may be the government and sometimes 
businesses). Some nations have altered their rules of court so that NGOs and 
citizens are exempt from administrative legal fees.154 

Conclusion
Perhaps because of the past experience of communist nations, some scholars 
were skeptical about whether the new constitutional environmental rights 
of the emerging democracies in Eastern Europe would be more effective than 
their historical antecedents.155 On the other hand, Shemshuchenko and 
Kravchenko both see environmental rights in Eastern Europe as not mere 
social intention but as substantive rights that citizens can rely upon.156 In 
some countries, such as Hungary, there is a sense of constitutional optimism, 
a belief that in a post-communist world, rules have to be obeyed.157 Given 
that authoritarian governments ruled Eastern Europe for decades prior to the 
1990s, the extent of progress in terms of environmental governance appears 
impressive. The challenge is to shift from a focus on procedural rights to 
fulfilling the substantive right to a healthy environment. Effective protection 
of environmental rights in Eastern Europe will require the development of a 
governance culture that offers newfound respect for both human rights and 
the environment.
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Table 9.A

Constitutional influence on environmental legislation and litigation in  
Eastern Europe

Nation Year* Legislation Litigation

albania 1998 yes1 n/a2

armenia 1995 yes3 yes4

belarus 1994 yes5 n/a 6

bulgaria 1991 yes7 yes8

Croatia 1990 yes9 yes10

Czech republic 1992 yes11 yes12

georgia 1995 yes13 n/a 14

hungary 1989 yes15 yes16

latvia 1998 yes17 yes18

macedonia 1991 yes19 yes20

moldova 1994 yes21 n/a 22

montenegro 2007 yes23 n/a 24

Poland 1997 yes25 n/a 26

romania 2003 yes27 yes28

russia 1993 yes29 yes30

serbia 2006 yes31 n/a 32

slovakia 1992 yes33 yes34

slovenia 1991 yes35 yes36

ukraine 1996 yes37 yes38

 * year when right to healthy environment was constitutionalized.
 1 Law No. 8934 on Environmental Protection (2002), articles 1, 7.
 2 Constitutional Court of albania, http://www.gjk.gov.al/ (available in english). searched 

for “article 56” and “environment.” no hits for either.
 3 Law on Provision of Sanitary-Epidemiological Security of the Population (1998), articles 

8(6), 10. see also Law on Ecological Education of the Population (2001), article 12, and 
Law No. ZR-21 of 1995 on Expertise of Environmental Impact, article 2.

 4 Constitutional Court, http://www.concourt.am/. no case law available online as of 31 July 
2009. however, Association of Investigative Journalists v. Ministry of Environment (2003) is 
cited in goldston (2006, 522).

 5 Law on Protection of the Environment, No. 1982-XII (1992), Preamble, articles 2, 4, 7, 
12-16. 

 6 Constitutional Court of belarus, http://www.ncpi.gov.by/constsud/eng/.
 7 Law of Preservation of Environment (2002), article 1, 3, 17. 
 8 Constitutional Court, http://www.constcourt.bg. decision no. 10, 10 July 1995, on CC  

no. 8/95. see also the supreme administrative Court, http://www.sac.government.bg/. 
 9 Environmental Protection Act (2007). 
 10 Constitutional Court, http://www.usud.hr/. searched for “environment” and “article 69” 

(the right to a healthy environment). for example, see decision u-iii/69/2002 and 
decision u-ii/4833/2005.

 11 Act on Environment (1992). 
 12 supreme administrative Court, http://www.nssoud.cz/. decisions are available only in 

boyd_final.indd   211 18/10/2011   9:19:12 PM



212 ...
...

Part 2: Constitutional Environmental Rights in Practice

Czech. Constitutional Court, http://www.usoud.cz/clanek/interneten. no cases on right 
to favourable environment or article 35. however, cases of the legal engo 
environmental law services based on the constitutional right to a healthy environment 
are available at the environmental law services website, http://www.i-eps.cz/en-us/. 

 13 Law of 1996 on Environmental Protection, articles 2, 3, 6, 7. 
 14 Constitutional Court, http://www.constcourt.ge. supreme Court of georgia, http://www.

supremecourt.ge/. decisions not searchable in english. 
 15 act liii of 1995 on the General Rules of Environmental Protection, ss. 1, 12, 41, 54, 97, and 

98. 
 16 Constitutional Court, http://www.mkab.hu/en/enmain.htm. supreme Court, http://www.

mkab.hu/. for an example of Constitutional Court decision, see 11/2005. (iv. 5.) ab 
decision. see also supreme Court no. 1/2004. 

 17 Environmental Protection Law (2006). 
 18 Constitutional Court, http://www.satv.tiesa.gov.lv/?lang=2. for example, see Judgment of 

21 December 2007 in case no. 2007-12-03 (http://www.satv.tiesa.gov.lv/upload/judg_ 
2007-12-03.htm), Judgment of 14 February 2003 in Case no. 2002-14-04, and Judgment of 
8 February 2007 in case no. 2006-09-03.

 19 Act on Environment and Nature Protection and Promotion (1996), article 1. Law on 
Ambient Air Quality (2004). 

 20 Constitutional Court, http://www.ustavensud.mk/domino/websud.nsf. for example, 
see no. 176/2004 (05/04/2005).

 21 Law on environmental protection (1993, as amended), articles 1, 2, 34. 
 22 Constitutional Court, http://www.constcourt.md/. Cases not available in english. 
 23 Law on Environment (2008).
 24 Constitutional Court, http://www.ustavnisudcg.co.me. very limited case law online. none 

related to environment.
 25 Environmental Protection Act (2001). see also Act on making information on environment 

and its protection available (2008). 
 26 Constitutional Tribunal of Poland, http://www.trybunal.gov.pl/eng/index.htm. summaries 

of cases available in english reviewed. no relevant cases found.
 27 Law on the Protection of the Environment (1995), article 5. see also Government 

Emergency Ordinance No. 243/2000 on atmospheric protection (2001), article 1(2), and 
act 195/2005 establishing broad procedural rights in environmental matters.

 28 Constitutional Court, http://www.ccr.ro/default.aspx?lang=en. selected cases available 
from 1992 to 2009. no references to environment. however, see supreme Court of 
Justice decision no. 1112 of 12 June 1997, cited in dutu (2004). 

 29 Federal Law No. 7-FZ on environmental protection (2002), Preamble, articles 2, 3, 11-13. 
 30 supreme Court of the russian federation (http://www.supcourt.ru) and Constitutional 

Court (http://www.ksrf.ru). neither offers access to cases in english. however, see ruling 
no. 8, 31 october 1995 of the supreme Court.

 31 Environmental Protection Law (2004), articles 1, 2, 7, 9. 
 32 supreme Court, http://www.ustavni.sud.rs. no case law available.
 33 Environmental Protection Act (1991). 
 34 Constitutional Court, http://www.concourt.sk/. only 1992-2003 cases available in 

english. see finding of the Constitutional Court of the slovak republic ref. no. ii. Ús 
58/01 of 31 october 2001 (no. 45/01).

 35 Environmental Protection Act (2004), articles 1, 13, 14. 
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 36 Constitutional Court, http://www.us-rs.si/. search for “healthy environment” yielded 
twenty-four cases (8 July 2009). for example, see decision no. u-i-30/95-26, 1/15-1996. 
national association of ecologists.

 37 Law No. 1264-XII on environmental protection (1995), articles 9-12. 
 38 Constitutional Court, http://www.ccu.gov.ua. searched english summaries of cases from 

each year, 2000 to 2009. no environmental cases. however, cases reported in secondary 
literature include those brought by the engo environment, People, law to protect the 
right to a healthy environment, available at the environment, People, law website, http://
epl.org.ua/en/lawnbspnbspnbsp/access-to-justice/cases/. 
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Nine Western European nations have constitutions that explicitly recognize 
the right to a healthy environment. All of these countries are members of 
the European Union, except Andorra and Norway. In Western Europe, 
democratic traditions, strong adherence to the rule of law, well-established 
public access to judicial systems, and relatively high levels of economic de-
velopment provide fertile ground for the development of constitutional 
environmental rights. Portugal (1976) and Spain (1978) were global pioneers 
in constitutional recognition of the right to a healthy environment, and their 
leadership had a significant influence on Latin America. Even Western 
European nations without constitutional recognition of the right have rati-
fied the Aarhus Convention on Access to Information, Public Participation in 
Decisionmaking and Access to Justice in Environmental Matters and are bound 
by the jurisprudence of the European Court of Human Rights, which recog-
nizes the right to a healthy environment (see Chapter 4).

Legislation
Western European nations are recognized for having some of the strongest 
environmental laws and policies in the world.1 In eight of the nine nations 
whose constitutions recognize the right to a healthy environment, legislation 
reflects the influence of this right (see Figure 10.1, and see Table 10.A at the 
end of this chapter). For example, in Portugal, as the OECD observes, “the 
Constitution designates protection of the environment and conservation of 
natural resources as being among the essential tasks of the Portuguese State, and 
sets out the State’s obligations regarding the prevention and control of pol-
lution and its effects” (emphasis in original).2 Portugal’s Framework Law on 
the Environment reiterates the right to a healthy and ecologically balanced 
environment; outlines the state’s responsibility to protect the right; guarantees 

......
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public participation in decision making; ensures access to courts to prevent 
environmental harm, seek compensation, or compel government action; and 
encourages the formation of and participation in ENGOs. 
 Although Spain recognized the right to a healthy environment in Article 
45 of its constitution more than three decades ago (1978), that recognition 
continues to exert a major influence on the country’s development of en-
vironmental legislation. For example, the Environmental Responsibility Law 
and the Law on Natural Heritage and Biodiversity, both from 2007, make re-
peated references to Article 45.3 The OECD concluded that Spain’s 1978 
constitution prompted the “major revision and amplification of environ-
mental policies ... [and] facilitated the development of inspection, monitoring 
and enforcement.”4 
 According to Karacostas and Dacoronia, Article 24 of the Greek constitu-
tion has strengthened the application of provisions of the Greek Civil Code 
related to environmental protection.5 Similarly, the Belgian Civil Code includes 
recognition of the right to live in a healthy environment and the responsibil-
ity to protect it.6 In Finland, several important environmental laws have been 
strengthened to reflect the constitutional right to a healthy environment.7 
The OECD states that France has a “vast, coherent body of environmental 
legislation,” which is further strengthened by the incorporation of the Charter 
for the Environment into the constitution in 2005.8 A review process for pro-
posed legislation, governed by France’s Constitutional Council, will ensure 
that new laws are consistent with the Charter’s provisions.9

 The only Western European nation in this study whose environmental 
legislation does not explicitly mention the constitution or the right to a 
healthy environment is the Netherlands. Nevertheless, Verschuuren argues 
that “environmental law has its foundation in the Dutch Constitution.”10

Litigation
In eight of the nine Western European nations whose constitutions recog-
nize the right to a healthy environment there has been litigation enforcing 
and interpreting the right (see Table 10.A). Norway is the exception. The 
environmental right provision in the Norwegian constitution is explicitly 
not self-executing, and Norway is not a litigious society. In at least one 
additional Western European nation, Italy, courts recognize the consti-
tutional right to a healthy environment as implicit in other fundamental 
rights and therefore amenable to judicial enforcement. 
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Portugal
As mentioned earlier, Portugal’s 1976 constitution was a pioneering docu-
ment. In addition to recognizing the right to a healthy and ecologically bal-
anced environment and imposing extensive responsibilities on government, 
it established the actio popularis, which enabled individuals and NGOs to 
protect collective rights through the judicial system without meeting the 
traditional standing requirement of a direct personal interest. A series of laws 
expand upon the environmental rights of Portuguese citizens.11 For example, 
ENGOs and citizens are exempt from a number of fees usually imposed in 
judicial and administrative processes.12 As a result of these progressive actions, 
Portugal is regarded as the EU country “with the widest accessibility to ad-
ministrative and judicial remedies” in environmental matters.13

 Portugal joined the EU in 1986, leading to higher environmental stan-
dards and access to the European court system. The EU accession process also 
led to a major infusion of funds for infrastructure projects, with significant 
environmental repercussions. According to Vasconcelos and Baptista, “During 
the last thirty years, the country has radically changed from a rural society, 
centered around traditional values, to late industrialization and chaotic 
urbanization, both of which have caused dramatic concern over the 
environment.”14

Figure 10.1

Constitutional influence on environmental legislation and litigation in Western 
Europe
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 A review of the jurisprudence available on the Constitutional Court’s 
website identified thirty-nine decisions citing Article 66 of the constitution, 
which sets out the right to a healthy and ecologically balanced environment 
as well as the state’s extensive duties to protect the environment. Additional 
cases have been decided by other courts and tribunals. Between 1995 and 
2002, the actio popularis was used to bring 101 cases, mostly administrative 
appeals.15 However, de Andrade suggests that the rate of success in adminis-
trative cases was fairly low, as these courts appear to resist the new values and 
principles of environmental law.16

 The following are some examples of successful cases:17

• a court decision that a gas station could not be built beside an elementary 
school because the constitutional right to a healthy environment justifies 
preventive action18

• a prosecution for cutting down trees that held the nests of a legally pro-
tected species19

• a court order halting the construction of a landfill on the basis that the 
constitutional right to a healthy environment demands prevention, not 
compensation, and preventive action is warranted on a precautionary 
basis20

• court orders for the protection of bird habitat in an urban setting.21

Reis and Neves assert that lawsuits brought by ENGOs “have contributed to 
a growing awareness of environmental matters in the Portuguese courts.”22 
 An earlier assessment found that although Portugal offers extensive legal 
procedures for both individuals and NGOs to protect the constitutional right 
to a healthy environment, there is a relatively low rate of use of these tools.23 
Possible explanations include a lack of public knowledge of rights and a gen-
eral lack of faith in the judicial system (e.g., it takes too long, court decisions 
are too late, and environmental protection is not adequately valued).24 Overall, 
da Cruz concludes that “environmental law, in general, and environmental 
protection, in particular, have become richer with the constitutional recogni-
tion of a right to a healthy and ecologically balanced environment.”25

Greece
In 1975, Greece was among the first countries in the world to make reference 
to the environment in its constitution. The right to a healthy environment 
was added to the Greek constitution in 2001, although courts had already 
recognized that it was implicit in Article 24 (which articulated the state’s duty 
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to protect the environment).26 According to Karageorgou, it is “widely recog-
nized that there has been a significant gap in the field of environmental 
protection” caused by the inadequate legislative framework.27 The Council 
of State, Greece’s supreme administrative court, has played an important role 
in filling that gap.28 Based on Article 24 of the constitution, the Council of 
State has issued a series of strong decisions holding that the environment is 
not merely a factor to be considered but a core protected value to be dis-
regarded only in exceptional cases where there is a compelling public purpose 
and no demonstrable alternative.29 In 1992, a fifth division of the Council 
of State was created especially for environmental cases, a step that has con-
tributed to innovative environmental jurisprudence.30 According to the Greek 
government, “In environmental cases the scope of legal standing has been 
remarkably expanded as a result of the jurisprudence of the Council of State.”31 
Sioutis and Gerapetritis report that “many legal provisions have been ruled 
unconstitutional and many regulations and administrative acts have been 
annulled.”32 Because the environment is a constitutionally protected value, 
the Council of State has repeatedly directed government to take preventive 
measures.33 
 The leading case involved the Council of State’s repeated cancellation of 
permits for a major water-diversion project that would have dammed and 
rerouted the Acheloos River.34 The first decisions, in 1994 and 1995, were 
based on inadequacies in the environmental assessment (the project was 
divided into pieces without assessment of the cumulative impacts).35 Later 
decisions (in 2000 and 2005) were based on adverse effects on cultural and 
environmental heritage that violated the constitution.36 In other important 
cases, the court cancelled the authorization of a major gold mine because of 
unacceptable environmental impacts and granted injunctions requiring re-
moval of cellphone base stations because of concerns regarding electro-
magnetic radiation.37 According to Papadopoulou, the constitutional 
provisions require precautionary action and remove some of the discretion 
that has long characterized administrative decision making.38 
 Greek courts have applied the principle of “practical harmony” or pro-
portionality to balance the right to a healthy environment with other con-
stitutional rights.39 However, the Council of State has recognized that 
environmental protection must occasionally trump property rights.40 For 
example, it has limited construction in areas important for the reproduction 
of sea turtles.41 Concerns have been raised about whether the Council of State 
has overstepped its bounds and intruded upon the legislative and executive 
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realms. The OECD observes that Council of State decisions to stop projects 
lacking proper, independent environmental impact assessments do not always 
lead to the cancellation of projects, as the legislature has occasionally ignored 
or overruled court decisions.42

 In summary, the constitutional provisions for environmental protection 
have had significant legal effects in Greece. The Council of State has relied 
on the constitutional provisions requiring environmental protection “as the 
basis for a body of decisions that is playing an important role in pressing the 
executive branch to take the environment into account in its actions.”43 The 
strengthening of the constitution in 2001 to explicitly recognize the right to 
a healthy and ecologically balanced environment is expected to have an even 
greater effect, reaching “beyond the law.”44

France
With the oldest constitution in Europe, France has the newest environmental 
provisions. The Charter for the Environment was added to the French constitu-
tion in 2005, following an extensive public consultation process led by the 
Coppens Commission.45 The Charter recognizes the right to a healthy environ-
ment (and associated procedural rights), the responsibility to protect the 
environment, and the precautionary principle. It also requires that public 
policies promote sustainable development. In 2008, France passed another 
set of constitutional amendments. One of these established the position of 
Defender of Rights, giving citizens someone to whom they can refer com-
plaints.46 There has been an intense debate about whether the Charter is legally 
significant or merely intended as symbolic politics.47 After reviewing the 
legislative history, French constitutional law, and the Charter itself, Prieur 
concludes that the creation of a substantive right to a healthy environment 
is sure to have substantial effects, though they may not be foreseeable today, 
just as the long-term effects of the first human rights instruments were un-
foreseeable.48 One extra-legal effect of the Charter that has already occurred 
is the increased attention to environmental education in the curriculum of 
French primary and secondary schools.49

 France offers broad access to justice in environmental matters although 
there are concerns that high costs may pose a barrier to individuals and 
ENGOs (for whom legal aid is generally not available).50 Approximately three 
thousand civil cases seeking interim relief or damages for harm caused by an 
environmental nuisance reach the courts annually.51 The Charter could have 
an upward influence on the number of civil cases.
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 Despite its recent vintage, the Charter has already had a marked effect on 
French law. France cited the Charter’s precautionary principle in becoming 
the first nation in the world to pass legislation banning hydraulic fracturing 
(fracking), a destructive method of extracting natural gas and oil.52 The 
Constitutional Council evaluated the consistency of a new law on genetically 
modified organisms (GMOs) and a proposed carbon tax with the Charter.53 
The Council of State (the highest administrative court in France) has based 
more than a dozen decisions on the Charter on issues ranging from nuclear 
power to the protection of mountain lakes.54 In one case, a group of organic 
farmers asserted their right to a healthy environment in challenging the 
mandatory chemical treatment of their cattle for a disease.55 Several lower 
courts have accepted that the right to a healthy environment can inform 
defences against criminal charges stemming from the destruction of GMO 
crops, although these decisions were overturned by appellate courts.56 
Similarly, several lower-court decisions based on the Charter that annulled 
authorizations to grow genetically modified crops were overturned by the 
Council of State.57

 While it was anticipated that the Charter would increase the prominence 
of environmental issues in French law, Marrani asserts that “it has developed 
beyond all predictions during the first two years of enforcement.”58 Other 
scholars express disappointment at the conservative approach of the higher 
courts, particularly the Council of State.59 Puechavy points out that to be 
made really effective, the right to a healthy environment needs to be elabor-
ated through legislative and regulatory mechanisms that ensure the right to 
drink clean water, the right to breathe clean air, and the right to enjoy the 
benefits of biodiversity.60 The scope of the right to a healthy environment 
has yet to be defined conclusively by the courts. On balance, although progress 
is being made, “there is still a long way to go.”61

Spain
In the Spanish constitution, the right to a healthy environment is not found 
in “Chapter 2: Rights and Freedoms,” but, rather, in “Chapter 3: Guiding 
Principles of Economic and Social Policy.” Unlike the fundamental rights in 
Chapter 2, which are directly enforceable in courts, Chapter 3’s “Guiding 
Principles” are explicitly not self-executing, enforceable rights. Instead, the 
right to a healthy environment is intended to guide legislators, judges, and 
public authorities in formulating, implementing, and enforcing laws, policies, 
judgments, and programs. As a result of the way these provisions are worded, 
there is a lively and ongoing debate about the legal and practical implications 
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of Article 45 of the constitution.62 The Constitutional and Supreme Courts 
have issued a number of decisions that refer to the right to a healthy environ-
ment – in cases on soil contamination, environmental taxes, conservation of 
biodiversity and natural areas, protection of the maritime shoreline, and 
noise pollution – but the status of the right remains uncertain.63 Most experts 
conclude that the wording of the constitution precludes citizens and ENGOs 
from filing amparo cases before the Constitutional Court solely on the basis 
that their right to a healthy environment has been violated.64 Other rights, 
such as the right to life or the right to privacy and respect for the home, need 
to be incorporated into lawsuits.65 Figueroa Alegre warns that unless the 
uncertainty is clarified, the right to a healthy environment is at risk of be-
coming a “dead right.”66

 Spanish law does not provide any special legal procedures for environ-
mental cases.67 The country does recognize the actio popularis for ENGOs in 
cases involving environmental protection, so standing generally is not an 
obstacle,68 and a recent law guarantees that ENGOs meeting certain criteria 
will be guaranteed legal aid in bringing lawsuits.69 The main procedural 
obstacle facing defenders of the environment in Spain is a requirement for 
large financial undertakings when injunctive relief is sought.70

 In 2007, based on the constitutional right to a healthy environment, the 
Supreme Court upheld a complaint about noise from machinery.71 In its deci-
sion, the court referred to the decisions of the European Court of Human 
Rights in the Lopez Ostra and Moreno Gomez cases, where the ECHR found 
that Spain had violated the rights of its citizens in environmental cases.72 
Overall, the subordinate status for the right to a healthy environment in Spain 
has limited the role of courts in protecting the right.73

Finland
In 1995, the Finnish constitution was amended to include the right to a 
healthy environment. Nergelius suggested that it “would probably be difficult 
to base a legal claim before a court” on the right to a healthy environment 
in Finland’s constitution.74 Yet this constitutional right played a critical role 
in determining the outcome of one of the most prominent environmental 
controversies in Finnish history.75 Plans to build a hydroelectric dam and 
reservoir in the headwaters of the Kemijoki River first emerged in the 1950s 
but were rejected repeatedly because of the high natural values of the area, 
internationally renowned as important habitat for migratory birds. In 1992, 
a company reapplied for permission to construct the dam and create a reser-
voir flooding 240 square kilometres. The application was approved in 2000, 

boyd_final.indd   221 18/10/2011   9:19:13 PM



222 ...
...

Part 2: Constitutional Environmental Rights in Practice

triggering a legal challenge by opponents of the plan. Based in part on the 
constitutional right to a healthy environment, the legal challenge was suc-
cessful. The permit was quashed by the Vaasa Administrative Court in 2001. 
In 2002, the Supreme Administrative Court rejected the company’s appeal.76 
The court asserted that the Water Act “must be interpreted in light of Article 
20 of the Constitution, which guarantees the right to a decent environment.”77 
The court noted that the constitutional provision was both a prescription to 
legislators and a principle for interpreting and applying the law. This case 
illustrates the important influence that constitutional environmental rights 
can have on the interpretation of other laws and policies. 
 In 2006, 288 of the 3,793 matters (7.6 percent) submitted to Finland’s 
Supreme Administrative Court were environmental cases, while 2,829 out 
of 24,000 appeals (11.8 percent) filed with the lower administrative courts 
were environment-related.78 It is not known whether and to what extent the 
constitutional right to a healthy environment played a role in these cases. 
Davies believes that, thanks in part to the influence of its constitutional provi-
sions requiring environmental protection and participation in decision mak-
ing, Finland has gone beyond the requirements of the Aarhus Convention.79 
The OECD agrees.80 However, Kuusiniemi argues that there are still significant 
restrictions on the standing of ENGOs, particularly in cases involving forestry 
and mining.81 

The Netherlands
The Dutch constitution does not create an explicit right to a healthy environ-
ment, but in the “Fundamental Rights” chapter, Article 21 imposes a duty 
upon the government to protect and improve the environment. In spite of 
the uncertainty, courts have treated Article 21 as a de facto constitutional right 
to a healthy environment in a wide range of cases, ordering the cleanup of 
hazardous wastes, placing restrictions on the operating hours of airports, 
protecting the habitat of an endangered species of salamander, and placing 
greater weight on environmental considerations than economic concerns.82 
As well, recognition of the constitutional right to a healthy environment has 
strengthened the rights of citizens to information and to participation in 
environmental decision making.83 
 Verschuuren notes that “standing for environmental NGOs is often 
considered to be a consequence of the constitutional right to environmental 
protection, laid down in Article 21 of the Dutch Constitution.”84 There are 
“ample possibilities for access to justice in environmental cases for individuals 
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and NGOs alike.”85 However, disturbing trends in recent years include the 
elimination of the actio popularis (which allowed groups to defend diffuse or 
collective interests) and more self-regulation for industry (meaning fewer 
permits are issued that can be appealed).86 Critics of environmental litigation 
have based their arguments on the impropriety of allowing nondemocratic 
ENGOs to mount legal challenges to the decisions of democratically elected 
governments and the adverse economic effects of projects being delayed or 
cancelled.87 Although seen as a disturbing development, the elimination of 
the actio popularis is likely to have only a modest effect because ENGOs are 
generally considered to have a legitimate interest in environmental matters.88 
Another negative development in terms of access to justice in environmental 
matters is the creation of a list of decisions (e.g., airport expansion) that are 
no longer subject to administrative review.89

 Factors contributing to the limited impact of Article 21 include the vague 
wording of the provision, the extensive Dutch environmental legislation 
(which courts rely on instead of the constitution), and the high level of defer-
ence courts grant to government decision makers.90 Dutch courts focus on 
procedural issues and rarely address the substantive matters that are at the 
heart of most environmental litigation.91 Roughly 70 percent of the victories 
in environmental cases are on formal, procedural grounds.92 
 There has been a decline in the number of environmental court cases in 
recent years, which is attributed to a hostile political climate (in part because 
an ENGO employee killed the high-profile leader of a new right-wing political 
party) and to ENGOs’ frustration at winning cases on legal grounds only to 
see government reaffirm its decision or reissue a permit after correctly fol-
lowing the procedural requirements.93 Litigation on constitutional rights also 
is more constrained in the Netherlands than in most nations because the 
courts do not have the authority to review acts of Parliament.94 
 Scholars of Dutch environmental policy assert that there has been a shift 
away from “formal constitutional-legal approaches to governance” toward a 
neo-liberal market-oriented approach.95 As a result of the negative legal de-
velopments in the Netherlands, van Rijswick and Robbe conclude that Article 
21 has been reduced to symbolic meaning and should be replaced with a 
classic enforceable right.96

Belgium
The drafters of Belgium’s constitutional right to a healthy environment did 
not intend it to be an enforceable right.97 Nevertheless, courts have developed 
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a large body of jurisprudence about the right and have often relied on it to 
overturn government decisions. For example, a court overruled the govern-
ment’s approval of a waste incinerator because the decision ignored expert 
reports about the threats posed to human health and the environment.98 The 
Constitutional Court overturned government attempts to evade the public 
participation requirements of municipal planning law.99 Belgian jurisprudence 
has interpreted the right to a healthy environment broadly, not limited to 
protecting humans from pollution but also protecting nature and biodivers-
ity.100 Courts have held that the right to a healthy environment includes the 
right to water.101 Approximately 8 percent of Constitutional Court cases and 
22 percent of Council of State cases deal with the environment or municipal 
law and planning, although the proportion of these cases invoking the right 
to a healthy environment is not known.102 
 Two important principles enunciated by Belgian courts as a result of the 
constitutional right to a healthy environment are the standstill doctrine and 
in dubio pro natura. The crux of the standstill doctrine is that governments are 
precluded from weakening levels of environmental protection except in 
limited circumstances where there is a compelling public interest.103 In other 
words, existing environmental laws and standards represent a baseline that 
can be improved but not weakened. For example, a court ruled that an at-
tempt to relax rules for motor racing violated the standstill aspect of the right 
to a healthy environment.104 The phrase in dubio pro natura (in doubt, favour 
Nature) means that where there is uncertainty or ambiguity, the interpreta-
tion that protects the environment should be chosen. Thus the right to a 
healthy environment can restrict the wide discretion that governments other-
wise enjoy and force them to make decisions consistent with environmental 
protection.105

 In Belgium, standing is at the discretion of courts, and this has resulted 
in restrictions and inconsistencies.106 The Constitutional Court has adopted 
a liberal approach to standing in environmental matters, while the Council 
of State (the supreme administrative court) has taken a narrow view of stand-
ing.107 The Council of State’s jurisprudence was criticized by the Compliance 
Committee of the Aarhus Convention following a complaint filed by a Belgian 
ENGO.108

 Because of the constitutional right to a healthy environment, the prin-
ciples of precaution, prevention, and integration have a constitutional basis 
that strengthens their influence on court decisions, government policies, and 
administrative decisions.109 The Council of State relied on the constitutional 
provisions when it used the precautionary principle to cancel a permit for 
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proposed cellphone infrastructure.110 Belgian courts also apply the fair bal-
ance or proportionality principle, meaning that there is no absolute right to 
a healthy environment; rather, any interference with the right is examined 
in light of all the circumstances to determine whether the infringement is 
excessive.111 The Constitutional Court has rejected challenges to environ-
mental laws and regulations based on property rights and freedom of com-
merce because of the compelling constitutional interest in environmental 
protection.112 

Andorra
Andorra is a microstate with a population of 84,424 (2007) and an area of 
468 square kilometres.113 Andorra is one of the six nations identified in 
Chapter 3 whose constitution includes an ambiguous right to a healthy en-
vironment. However Andorra’s Constitutional Court has resolved the ambi-
guity, treating the constitutional provision as a fundamental right. In 1996, 
the court ruled that the constitutional right to a healthy environment served 
as sufficient grounds to grant standing to the Association for the Protection 
of Animals, Plants and the Environment, an ENGO that sought to appeal the 
approval of a highway extension.114 The constitutional provisions related to 
environmental protection have also been used to justify municipal environ-
mental regulations challenged by the national government.115 Environmental 
lawsuits are relatively rare in this small nation.

Norway
The right to a healthy environment in Norway’s constitution is explicitly not 
self-executing but is subject to the caveat that “the State authorities shall issue 
further provisions for the implementation of these principles.” As a result, 
Mestad suggests that it is “very unlikely” that anyone can base a legal action 
directly on the constitutional provision.116 While it has long been established 
that ENGOs have legal standing, there is little environmental litigation in 
Norway.117 ENGOs tend to have a cooperative rather than confrontational 
relationship with the state, lessening the motivation to use litigation.118 Yet 
Lafferty, Larsen, and Ruud assert that Norway’s constitutional provisions 
represent a powerful mandate for prioritizing environmental protection that 
the government has not yet acknowledged.119 

Italy
In Italy, there is no explicit constitutional right to a healthy environment. 
However, courts have interpreted the constitutional right to health as incor-
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porating the right to live in a healthy environment.120 The first recognition 
of this concept came from the Constitutional Court in 1987 when it held 
that with regard to Articles 9 (state’s duty to safeguard natural beauty) and 
32 (right to health) of the Italian constitution, “we must recognize the ongoing 
efforts to give specific recognition to the protection of the environment as a 
fundamental human right.”121 In 1990, the Constitutional Court held that 
environmental protection must take priority over economic considerations 
when acceptable limits for human health are exceeded.122 Since then, many 
successful cases have invoked the right to a healthy environment.123 
Environmental rights can be defended in administrative courts, civil courts, 
and criminal courts. However, ENGOs in Italy are assured of standing only 
if the Minister of Environment has issued a decree recognizing their official 
status, and no such decree exists for the majority of ENGOs.124 

Factors Affecting the Influence of the Constitutional Right  
to a Healthy Environment in Western Europe
Even within Western Europe, the most homogeneous of the five regions in 
this study, there are different legal systems, histories, cultures, and institu-
tions (see Table 10.1). EU membership has accelerated the modernization 
and convergence of environmental laws and policies to some extent, but 
national factors – culture, history, institutions, and policies – continue to 
be more important in shaping environmental law.125 Despite the unique 
national contexts, some general observations are possible regarding the 
influence of the constitutional right to a healthy environment on legislation 
and litigation. 
 The clarity and strength of constitutional provisions related to environ-
mental protection can have a significant effect on their legal influence. Weak 
or ambiguous expressions of the right to a healthy environment (as in the 
Netherlands, Spain, and Belgium) have constrained the impact of the right 
in those nations. The Netherlands, with its ambiguous constitutional provi-
sion, is the only Western European nation in this study where there is no 
clear evidence of constitutional influence on environmental legislation. It is 
possible that one of the reasons Spanish and Belgian environmental laws 
and policies have lagged behind those in the rest of Europe is the ambiguous 
nature of their constitutional environmental provisions.126

 The rule of law is more firmly entrenched in Western Europe than it is 
in any other region in this study. There is a consistently high degree of 
transparency regarding the law; the judicial branch of government is well 
established and independent; and governments generally respect the law. 
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Table 10.1

Factors influencing the extent of the environmental rights revolution in  
Western Europe

    Examples Examples 
 Generally Generally  of positive of negative  
Factor positive negative Mixed influence influence

Constitutional     france,  andorra,  
provisions    Portugal belgium, 
     netherlands, 
     norway, spain

Prospective  	 	 	 all western 
litigants    european  
    nations

access to justice     france, greece, belgium 
    Portugal 

resources for legal      all western 
mobilization    european  
    nations 

rule of law     all western  
    european  
    nations 

responsive judiciary    belgium belgium 
    (Constitutional (Council of 
    Court), greece, state) 
    netherlands 

social, economic,  	 	 	 finland, france netherlands 
and political 
conditions

As well, these nations generally enjoy a high standard of living, although 
per capita income is lower in the southern nations (Portugal, Spain, Italy, 
and Greece).
 In terms of the litigation support structure, there is, again, a greater degree 
of homogeneity in Western Europe. In all nine nations covered by this study, 
ENGOs are numerous, well organized, and well funded.127 There are many 
lawyers trained with a specialty in environmental law, as well as ENGOs 
dedicated specifically to providing environmental law advice and services, 
supported in many cases by experts from the academic sector. International 
networks enable these lawyers to share precedents, advice, and strategies.128
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 Access to information is widely available and there is generally ample 
opportunity for public participation in environmental decision making. These 
conclusions are buttressed by the paucity of public complaints lodged with 
the Compliance Committee of the Aarhus Convention against the nine 
Western European nations in this study.129 Only Belgium, France, and Spain 
have been the subject of citizen submissions to the compliance committee. 
The complaint against Belgium was upheld based on limitations on access 
to justice. The complaint against France, for failing to provide adequate op-
portunities for public participation, was dismissed. The three complaints 
against Spain involved allegations of inadequate opportunities for public 
participation.
 Access to justice is less consistent. Western European nations employ dif-
ferent rules on standing, costs, evidence, and types of proceedings. The leading 
nations are systematically eliminating the barriers that limit access to justice. 
There is broad public interest standing in Portugal, the Netherlands (although 
it is eroding), and Greece, whereas standing is narrowly based on private 
interests in nations such as Germany and Denmark, which do not recognize 
the constitutional right to a healthy environment.130 Germany is described 
as a laggard among European nations in terms of environmental litigation 
because of its lack of recognition of the right to a healthy environment.131

 One area where there is a high degree of variability among the Western 
European nations is that of judicial activism. At one end of the spectrum, 
Greece’s Council of State has taken the most activist approach to interpreting 
and applying constitutional environmental provisions, on the basis of both 
the government’s duty to protect the environment (1975) and the right to a 
healthy environment (added in 2001). At the other end of the spectrum, 
courts in Spain have taken a conservative approach to cases involving the 
assertion of environmental rights. Further research is required to ascertain 
the reasons behind these differences, although the relative youth of the 
Spanish Constitutional Court (established in 1979, compared to the Greek 
Council of State, which dates back to 1835) could be a factor.

Conclusion
Overall, constitutionalization of the right to a healthy environment has had 
a positive influence in Western Europe, contributing to stronger environmental 
laws, enhancing access to justice, and supporting the development of some 
environmentally friendly court decisions. Thus far, the constitutional right to 
a healthy environment appears to have been most influential in Greece and 
Portugal, with weaknesses in the wording of the right undermining its role 
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in Belgium, the Netherlands, and Spain. The jurisprudence of the European 
Court of Human Rights, with its growing recognition of the right to a healthy 
environment, is likely to have a significant impact throughout Western Europe. 
Iceland has drafted a new constitution, pending parliamentary approval and 
possibly a public referendum, which includes the right to a healthy environ-
ment and other strong environmental provisions. The proposed protocol to 
the European Convention on Human Rights on the right to a healthy environment 
would extend the right to the remaining nations of Western Europe, requiring 
changes to domestic legislation and possibly constitutions. 

Table 10.A

Constitutional influence on environmental legislation and litigation in Western 
Europe

Nation Year* Legislation Litigation

andorra 1993 yes1 yes2

belgium 1994 yes3 yes4

finland 1995 yes5 yes6

france 2005 yes7 yes8

greece 2002 yes9 yes10

netherlands 1983 no11 yes12

norway 1992 yes13 n/a14

Portugal 1976 yes15 yes16

spain 1978 yes17 yes18

 * year when right to healthy environment was constitutionalized.
 1 Decree on access to environmental information relating to waste management (2008). 
 2 Constitutional Court, http://www.tribunalconstitucional.ad/. 
 3 Law on the public access to environmental information (2006).
 4 Constitutional Court (known as the Court of arbitration prior to 2007), http://www.

const-court.be/. decisions for dozens of cases related to the right to a healthy 
environment are on the website.

 5 Environmental Protection Act (2000).
 6 supreme Court and supreme administrative Court, http://www.finlex.fi. 
 7 Environmental Code (2000), book i Common Provisions, general Principles, articles 

l110-2, l-124, l-125, and l-220. 
 8 Constitutional Council, http://www.conseil-constitutionnel.fr; Council of state, http://

www.conseil-etat.fr/cde/; Court of Cassation, http://www.courdecassation.fr/. 
 9 Law No. 3422/2005 (2005), Law No. 1650/86 on the protection for the environment, as 

amended by law 3010/2002 
 10 Council of state, http://www.ste.gr/councilofstate/index_gr.jsp; supreme Court of Civil 

and Penal law (also known as the Court of Cassation), http://www.areiospagos.gr/en/
indeX.htm. neither website has decisions available in english.

 11 Environmental Management Act (2004). 
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 12 administration of Justice, http://www.rechtspraak.nl. decisions are not available in 
english, but there were 314 hits in dutch for “milieu” (environment). Council of state, 
http://www.raadvanstate.nl/. also, not available in english, but there were 672 hits in 
dutch for “milieu” (environment).

 13 Pollution Control Act (1981, as amended). Procedural rights are provided in the 
Environment Information Act (2003).

 14 supreme Court of norway, http://www.domstol.no. search for “environment” yielded 
four english summaries of environmental cases, none involving the right to a healthy 
environment.

 15 Framework Act on the Environment (1987), articles 1, 2, 40.
 16 Constitutional Court, http://www.tribunalconstitucional.pt. There were thirty-nine hits for 

a search containing all the following words: “Constituição,” “artigo 66,” “ambiente” 
(Constitution, article 66, environment).

 17 Environmental Responsibility Law (2007); Law on Natural Heritage and Biodiversity 
(2007). 

 18 Constitutional Court, http://www.tribunalconstitucional.es. nine hits for a search on “el 
derecho a disfrutar de un medio ambiente adecuado” (the right to enjoy an adequate 
environment). supreme Court, http://www.poderjudicial.es/. fifty-nine hits for a search 
on the same phrase.
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11 
lessons learned: Practical experiences 
with the right to a healthy environment 

Chapter 2 described the prospective advantages and disadvantages of recog-
nizing a constitutional right to a healthy environment. The analysis in this 
chapter revisits that debate in light of the experiences of over one hundred 
nations in implementing the right through legislation and litigation. The 
experiences of nations with an explicit constitutional right to a healthy en-
vironment and also of nations where courts have recognized the right as 
implicit in the rights to life or health are included. Consistent with the focus 
of Chapters 6 to 10, the emphasis is on the legal effects of constitutionaliza-
tion, although some extra-legal effects are given brief consideration. 

The Advantages of Constitutionalizing the Right to a  
Healthy Environment

Stronger Environmental Laws
There is extensive evidence that constitutional recognition of the right to a 
healthy environment influences the development of national environment-
al legislation. In at least seventy-eight out of ninety-two nations, environ-
mental laws were strengthened after the constitutionalization of environmental 
protection to incorporate substantive, and in many countries procedural, 
environmental rights (see Figure 11.1). This includes all surveyed nations in 
Eastern Europe (19 out of 19); almost all nations in Western Europe (8/9), 
Latin America and the Caribbean (16/18), and Asia (12/14); and a clear 
majority in Africa (23/32). In some nations, the constitutional right to a 
healthy environment has become a unifying principle, permeating not only 
national framework laws but also the entire body of environmental law and 
policy. This is most clearly the case in Argentina (where the right has been 
incorporated into national laws, provincial constitutions, and provincial 
legislation), Costa Rica, Brazil, Colombia, South Africa, Portugal, and the 
Philippines. 

......
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 Among the small minority of nations where no constitutional influence 
on environmental laws could be discerned are countries whose constitutional 
environmental provisions are very recent (e.g., Dominican Republic, 2010; 
Jamaica, 2011) and countries that are wracked by civil war and other over-
riding social, economic, or political crises (e.g., Democratic Republic of the 
Congo). Environmental legislation was unavailable for two nations – Iran 
and Sudan. Eight of the twelve nations where there is no evidence of consti-
tutional influence on environmental laws are in Africa. 
 Constitutional provisions clearly are not the only factor contributing to 
improved environmental laws. For example, the European Union accession 
process had a demonstrable influence on the environmental legislation of 
the nations of Eastern Europe. Other factors include public pressure, the 
migration of ideas and legislative approaches, and international assistance 
from agencies such as UNEP and the IUCN. However, the conclusion that 
constitutions have had a strong influence on national environmental laws is 
supported by the consistent inclusion in those laws of direct references to 
the constitution, the explicit acknowledgment of the right to a healthy en-
vironment, and the enactment of procedural environmental rights. This 
conclusion is shared by legal experts and organizations, including the OECD 
and the UN Economic Commission for Europe.
 The constitutionalization of environmental protection provides another 
major benefit to environmental legislation in that courts appear more likely 
to defend environmental laws and regulations. Challenges to environmental 
laws based on property rights and freedom of commerce often fail. For ex-
ample, Slovenia’s Constitutional Court upheld a tax on water pollution based 
on the constitutional interest in environmental protection.1 In contrast, in 
nations lacking a constitutional right to a healthy environment, such as 
Germany and the United States, litigation involving property rights and 
freedom of commerce is more likely to constrain government’s ability to 
protect the environment and to have a chilling effect on future legislation.2 
The knowledge that environmental laws have a constitutional backstop may 
encourage governments to enact stronger environmental laws with confidence 
that the laws will withstand legal challenges.
 Another benefit of constitutional recognition of the right to a healthy 
environment is that most, if not all, governments will employ lawyers to 
screen all prospective laws and regulations to ensure that they are consistent 
with the governmental duty to respect, protect, and fulfill the right. In some 
nations, this can be a formal process. For example, in France, the Constitutional 
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Council reviews proposed legislation prior to its enactment. In other nations, 
the screening process is informal. Cepeda Espinosa describes a phenomenon 
in Colombia called the “anticipation effect,” in which close supervision by 
the Constitutional Court compels legislators to consider constitutional case 
law when drafting and debating the content of new legislation.3 
 The positive influence of the constitutional right to a healthy environ-
ment and other constitutional environmental provisions on legislation has 
been largely overlooked, with most of the scholarly literature focusing on 
litigation. Yet it may be by contributing to the enactment of stronger legisla-
tion that constitutional environmental provisions have their greatest impact. 
Studies indicate that legislation is more effective than litigation in achieving 
environmental protection.4 Legislators can act proactively, whereas courts, 
by their very nature, can only respond to cases brought to them. Legislation 
benefits from the existence of institutions, such as environmental ministries 
or departments, with resources, experience, and technical expertise. As well, 
if implemented and enforced, legislation tackles all instances of a problem 
and applies nationally, as opposed to the generally ad hoc nature of litigation, 
where the effects may be limited to the parties. For example, legally binding 
national air quality standards should, if adequately implemented and en-
forced, result in cleaner air throughout an entire country. In contrast, a lawsuit 
will generally focus on improving air quality in a specific location or region. 
To be sure, litigation can have radiating effects, which are the indirect con-
sequences of litigation that ripple outward through the legal system and into 
society.5 Litigation can also be part of a broader strategy and is valued for its 
“mobilization potential,” high public profile, and ability to demand a formal 
response from government.6 But radiating effects occur under limited circum-
stances, whereas legislation is generally intended to have the equivalent of 
radiating effects. 

Safety Net
In addition to providing an impetus for strengthening environmental laws, 
the constitutional right to a healthy environment has also been used by public 
interest litigants to close gaps in environmental law. Nepal and Costa Rica 
offer clear examples of courts ordering governments to enact legislation or 
regulations that would reduce air pollution and protect fisheries, respectively.7 
The courts do not spell out the details of the laws but merely clarify that 
legislation is an essential element if the government is to meet its obligation 
to respect, protect, and fulfill the right to a healthy environment. In other 
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nations, courts refused to compel governments to enact laws but influenced 
states to take action (e.g., legislation governing plastic bags in Uganda, public 
smoking in India, and air quality standards in Sri Lanka).8 Courts do not 
always side with citizens and NGOs seeking to fill legislative gaps. The Su-
preme Court of the Philippines, despite agreeing that air pollution from motor 
vehicles was a toxic threat to health, declined to order the government to 
convert all of its vehicles to compressed natural gas (CNG) because it believed 
this would have interfered with legislative and executive responsibilities.9

Prevents Rollbacks
Another theoretical advantage of constitutional recognition of the right to a 
healthy environment related to environmental law, which is being achieved 
in practice in some nations, is the prevention of rollbacks. Courts have ar-
ticulated the principle, based on the constitutional right to a healthy environ-
ment, that current environmental laws and policies represent a baseline that 
can be improved upon but not weakened.10 In society’s quest for sustainable 
development, courts recognize that there is only one viable direction, and 
that is stronger environmental laws and policies. Known in Belgium and 
France as the standstill doctrine, this benefit has also been realized in Hungary, 
South Africa, and throughout many nations in Latin America. 
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Improved Implementation and Enforcement
Litigation based on the constitutional right to a healthy environment can 
facilitate increased implementation and enforcement of environmental laws 
and policies. Citizens, communities, and ENGOs in Latin America, Europe, 
and Asia have supplemented the enforcement efforts of the state, drawn 
attention to violations, and provided an impetus for the allocation of addi-
tional resources to environmental services and protection. A leading ex-
ample is the cooperative approach taken in Brazil, where the public and 
ENGOs report alleged violations of constitutional rights and environmental 
laws to the independent Ministerio Publico, which can then conduct inves-
tigations, civil actions, and prosecutions.11 Concerned citizens and commun-
ities also have the opportunity to enforce laws themselves when the right to 
a healthy environment is being violated or threatened, or when environmental 
laws are being broken. As noted earlier, there are over a thousand reported 
cases where citizen and community enforcement has supplemented the ef-
forts of the state.
 Although environmental laws have been strengthened in many nations, 
the capacity or political will to enforce them still appears to be lacking. As 
Pound wrote almost a century ago, the “complaint of non-enforcement of 
law is nothing new. It is as old as the law.”12 The environmental law imple-
mentation and enforcement gap is not limited to developing countries but 
is global in scope. This is illustrated by the fact that a disproportionate number 
of the European Commission’s infringement cases are in the environmental 
field (as many as one-third in some years, despite environment being a rela-
tively minor policy area compared to sectors such as agriculture, trade, and 
social policy).13 

Environmental Justice
The constitutional right to a healthy environment should, in theory, promote 
environmental justice by ensuring a minimum standard of environmental 
quality for all members of society. Although this book offers extensive evi-
dence of a trend toward stronger environmental laws, few of these laws 
prioritize the people most affected by environmental degradation – the poor, 
ethnic minorities, and other populations vulnerable to discrimination. 
However, some politically weak and marginalized communities have enjoyed 
success in the courts in enforcing their right to a healthy environment. Many 
cases, particularly in Latin America, deal with the provision of clean water, 
sewage treatment, and adequate waste management, environmental concerns 
more likely to confront the poor than middle or upper classes. An Argentine 
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case involving Chacras de la Merced, a poor community whose drinking 
water was being contaminated by inadequate wastewater treatment in an 
upstream municipality, illustrates the potential for using the right to a healthy 
environment to advance environmental justice.14 An ENGO brought an amparo 
action against the upstream municipality and the province on behalf of local 
residents, asserting a violation of their constitutional right to a healthy en-
vironment. The court agreed that there was a violation of the right and ordered 
the government to upgrade the wastewater treatment plant and, in the interim, 
provide a supply of clean water to the residents of Chacras de la Merced.15 
The court-ordered infrastructure improvements were completed, and in an 
interesting development, the municipality passed a law mandating that all 
future sewage and sanitation tax revenues must be reinvested in upgrading 
and maintaining the sewage system.16 Many poor residents in Colombia, 
Costa Rica, and Argentina enjoy clean drinking water today because legisla-
tion and litigation based on the constitutional right to a healthy environment 
have compelled governments to make necessary investments in infrastructure 
and protecting water supplies. In contrast, consider the situation in Canada, 
a wealthy industrialized nation whose constitution is silent regarding en-
vironmental protection and where nearly one hundred communities (pre-
dominantly Aboriginal) either lack running water or face long-term boil-water 
advisories because of inadequate water treatment systems.17

 Because of litigation based on their constitutional environmental rights, 
the people of La Oroya, Peru, are finally receiving medical treatment for 
their long-term exposure to lead and other heavy metals emitted by a nearby 
smelter.18 Citizens in Russia, Romania, Chile, and Turkey have brought law-
suits based on their right to a healthy environment and received compensation 
for threats posed to their health by industrial pollution.19 There are some 
situations where systemic changes are being produced by constitutions, 
legislation, and litigation. In Brazil, litigation based on the constitutional 
right to a healthy environment resulted in a new government policy that all 
citizens have the right to a core minimum of environmental services, includ-
ing water, sanitation, and waste management.20 In South Africa, constitutional 
recognition of the right to water has been translated into legislation, policy, 
and major infrastructure investments. Nelson Mandela has described the 
extension of clean drinking water to millions of South Africans (predomin-
antly black and poor) since the mid-1990s as “amongst the most important 
achievements of democracy in our country.”21 
 On the other hand, it is harder for the communities most affected by 
environmental degradation to influence the law- and policy-making process 
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or take advantage of their constitutional right to a healthy environment. 
Barriers include lack of awareness of their rights, lack of financial resources, 
lack of access to legal assistance, and distrust of the judicial system. Some 
critics claim that environmental litigation brought by middle-class litigants 
to enforce their right to a healthy environment worsens the plight of the poor. 
For example, the closure or relocation of polluting factories in India is alleged 
to have displaced workers and caused adverse socio-economic effects.22 More 
broadly, there are unresolved questions about “leakage,” which occurs when 
legislation, litigation, or other societal forces displace environmentally harm-
ful activities to poorer nations or regions.23 

Increased Public Involvement
Constitutional environmental provisions have substantially increased the 
public’s role in environmental governance. The right to a healthy environ-
ment has been interpreted consistently by legislators, the executive, and the 
judiciary as including procedural environmental rights – e.g., access to infor-
mation, participation in decision making, and access to justice. Citizens, in 
ever-increasing numbers, appear to be using these rights. Other major factors 
contributing to the growing public role in environmental governance include 
the enhanced importance of civil society, advances in communications tech-
nology (particularly the Internet), and in many nations the transition from 
closed, authoritarian types of government to open, participatory democracy. 
A key development in terms of access to justice has been the use of the con-
stitutional right to a healthy environment (and legislation implementing 
this right) to rewrite traditional rules of standing to include collective and 
diffuse interests. In many of the nations studied here, administrative processes 
and courthouse doors are now open to citizens without a traditional economic 
or personal interest at stake. As a result, the state appears to have lost its 
monopoly in terms of representing the public interest.
 Several Latin American nations – Costa Rica, Colombia, Argentina, and 
Brazil – are in a class of their own in terms of improving access to justice. 
Procedural innovations have radically increased the ability of citizens, com-
munities, and ENGOs to seek judicial protection. Simplified, expedited actions 
include the amparo, tutela, recurso de proteccion, direct action of unconstitu-
tionality, popular action, and public civil action. India’s Supreme Court, with 
its simple writ petition procedure, is not far behind, and the Philippines, 
with its new writ of kalikasan and groundbreaking procedural rules for en-
vironmental litigation, is moving in the same direction. As M.C. Mehta, the 
prominent Indian lawyer, writes, “Ordinarily it is very difficult for a citizen 
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to go to court for environmental relief under the existing laws. It is only under 
the constitutional provisions that it became possible ... to move the courts 
for judicial relief.”24

 Progress is not uniform across and within all regions. Africa lags behind 
on all indicators of public involvement due to the extensive social, economic, 
and political problems facing large swaths of that continent. There is high 
variability between nations within Eastern Europe and Asia, with a correlation 
between the overall health of democracy and the extent of public participation 
in environmental governance. Where authoritarian regimes maintain power, 
as in Turkmenistan, constitutional environmental provisions are more sym-
bolic than effective. Where democracy is more robust, as in the Philippines 
and Slovenia, constitutional environmental provisions are more influential.

Increased Accountability
The increased transparency associated with public participation in environ-
mental governance provides a boost to accountability, as does more rigorous 
enforcement of environmental laws. It is vital to note that public interest 
litigation based on the constitutional right will be successful only if the gov-
ernment is proven to be violating the constitution through its actions or 
omissions. Protecting human rights from violations by the state is a legitimate 
role for the judiciary in a constitutional democracy. What is novel about 
judicial protection of the right to a healthy environment is that it can impose 
a positive duty on the state to take preventive or remedial action. In this 
sense, judicial protection of the right to a healthy environment is distinct 
from the court’s historical role in protecting individuals and their property 
from state interference. Courts are protecting a collective public interest, 
which was historically the prerogative of the legislature. By constitutionalizing 
the right to a healthy environment, both the public and the judiciary are 
newly empowered to hold governments accountable for protecting the en-
vironment. The landmark court decisions regarding the restoration of the 
Matanza-Riachuelo River in Argentina and of Manila Bay in the Philippines 
are leading examples.25 In both cases, a generation of political leaders repeat-
edly promised to clean up these environmental disasters but took few concrete 
steps. Litigation brought by concerned citizens, based on the right to a healthy 
environment, led to strict and detailed court-imposed obligations that will 
be difficult for current and future political leaders to avoid. In both of these 
cases, concerns about the non-enforcement of past court orders led courts to 
create independent monitoring bodies, impose special reporting require-
ments, and establish substantial penalties for non-compliance. 
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 The influence of the constitutional right to a healthy environment on 
jurisprudence appears to be less pervasive than its influence on legislation. 
Court decisions based on the right to a healthy environment have been made 
in at least forty-four of ninety-two nations and are increasing in frequency 
and significance (see Figure 11.1). These decisions have been made in almost 
all surveyed nations in Western Europe (8 out of 9), most nations in Latin 
America and the Caribbean (13/18), a majority of nations in Eastern Europe 
(12/19), a minority of nations in Asia (6/14), and only a few nations in Africa 
(5/32). In at least twelve other nations, high courts have ruled that the right 
to a healthy environment is implicit in other constitutional rights and there-
fore directly enforceable. Well over one thousand reported cases are avail-
able, with the number per nation ranging from one in Malawi to hundreds 
in some Latin American, Asian, and European nations, led by Colombia, 
Costa Rica, Brazil, Argentina, India, the Philippines, Belgium, and Greece. 
The suggestion that constitutional environmental rights are enforceable in 
“only a few” or a “handful” of nations is clearly no longer accurate.26 
 Difficulties in accessing the jurisprudence of forty-six nations mean that 
the statistics presented here may underestimate the full extent of litigation 
based on the right to a healthy environment. In many nations, not all court 
decisions are published, which means that a substantial proportion of litiga-
tion is not easily accessible to researchers. In India, for example, hundreds 
of decisions of the Supreme Court are published annually, but these are only 
a small fraction of the tens of thousands of cases heard by the court.27 Stec 
and Kravchenko both identify the difficulty of locating judicial decisions from 
courts in Central and Eastern Europe.28

 Available data – from Europe, Brazil, Colombia, Costa Rica, and India 
– indicate that the majority of lawsuits based on the constitutional right to 
a healthy environment are successful.29 In Brazil, it appears that environmental 
public civil actions are successful in 67.5 percent of cases.30 In Colombia, 
applicants were successful in 53 percent of the acciones populares related to 
drinking water that were based on the right to a healthy environment and 
brought between 1991 and 2008.31 In Costa Rica, it appears that roughly 66 
percent of cases asserting violations of the right to a healthy environment are 
successful.32 Jariwala estimated that nearly 80 percent of environmental cases 
brought in India up to 1999 were successful.33 
 Looking at the numbers on a regional basis, enforcement of the consti-
tutional right to a healthy environment is common in Latin America and 
Western Europe, is becoming more frequent in parts of Eastern Europe and 
Asia (particularly South Asia), and remains rare in Africa. Twenty-seven of 
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the forty-six nations for which no court decisions are available are in Africa. 
This regional pattern is broadly consistent with Epp’s hypothesis about the 
rights revolution, which stipulates that certain conditions need to be present 
in order for courts to play a significant role in defending human rights.34 The 
presence of these conditions – which include clear constitutional provisions, 
the rule of law, an independent and activist judiciary, and legal infrastructure 
supportive of rights-based litigation (e.g., lawyers, NGOs, networks, and 
funding) – appears to be positively correlated with the extent of court deci-
sions about the right to a healthy environment in each of the five regions 
examined. Clear constitutional articulation of the right (as in, for example, 
Costa Rica, Brazil, Colombia, and Argentina) will generally lead to a larger 
role for courts than an ambiguous provision (e.g., that of Spain). India and 
other nations where courts have recognized an implicit constitutional right 
to a healthy environment are exceptions to this generalization. The absence 
of the rule of law, in combination with daunting social, economic, and pol-
itical problems, dramatically reduces the potential influence of the constitu-
tional right in Africa, although South Africa offers hope that the situation can 
be reversed.
 One central element of Epp’s hypothesis regarding the rights revolution 
may need rethinking in light of the evidence presented in Chapters 6 to 10. 
According to Epp, the litigation support structure – e.g., rights lawyers, NGOs, 
networks, and funding sources – is a prerequisite to the rights revolution.35 
Yet in several Latin American nations – Costa Rica, Colombia, and Brazil in 
particular – the environmental rights revolution has taken place without these 
elements playing a central role. Because of remarkable innovations in legal 
procedures, such as the amparo and tutela, that simplify and expedite cases 
involving constitutional rights, individuals and communities have been able 
to bring lawsuits without lawyers, funding, or support from NGOs. The 
Philippines is implementing a similar suite of procedural reforms, as well as 
the novel writ of kalikasan (nature) that incorporates remedies specifically 
designed for environmental cases. In Brazil, the constitutional changes that 
empowered the Ministerio Publico to enforce constitutional environmental 
provisions resulted in a dramatic increase in enforcement without relying on 
the litigation support structure described by Epp.36

 Courts have ruled that the constitutional right to a healthy environment 
imposes three duties upon government: to respect the right by not infringing 
it through state action; to protect the right from infringement by third parties 
(which may require regulations, implementation, and enforcement); and to 
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take actions to fulfill the right (e.g., by providing environmental services, 
including clean water, sanitation, and waste management). As well, courts 
have consistently held that laws, regulations, and administrative actions that 
violate the constitutional right to a healthy environment will be struck down. 
The Netherlands provides a limited exception, as courts are not permitted to 
review the constitutionality of legislation.
 It is uncommon for courts to decide that the constitutional right to a 
healthy environment is not directly enforceable, although this is the case in 
South Korea, Spain, Mexico, the Czech Republic, Slovakia, and, because of 
a recent court decision that reversed earlier precedents, Paraguay. In most of 
these nations, the courts are following constitutional language that specifies 
that the right can only be enforced pursuant to enabling legislation (i.e., the 
right is not self-executing). However, these nations are exceptions to the 
general rule that the constitutional right to a healthy environment is a directly 
enforceable right. Even in nations where the constitutional right to a healthy 
environment does not appear to be directly enforceable or self-executing, it 
can still play an important role in litigation, as the experiences of Andorra, 
Belgium, and France demonstrate. Overall, constitutional principles related 
to the right to a healthy environment “have created the right conditions for 
courts of law ... to begin to play a more prominent role in protecting the 
environment.”37

 
Level Playing Field
Another theoretical advantage of the constitutional right to a healthy environ-
ment is the prospect of a level playing field with competing social and economic 
rights. The strengthening of environmental laws chronicled in Chapters 6 to 
10 represents a significant advance in that direction. Environmental legislation 
often constrains the exercise of property rights, recognizing that there are 
circumstances in which the public interest should take precedence over private 
interests. There is case law in many nations where courts have rejected consti-
tutional challenges against environmental laws or administrative decisions in 
which plaintiffs alleged that their property rights were violated. Courts have 
referred to constitutional protection of the environment as a compelling 
rationale that can justify the infringement of private property rights.38 South 
Korea and Israel are rare examples of nations where courts have ruled that 
property rights continue to trump the right to a healthy environment.39

 Rights can and do collide, in complex, multi-faceted disputes. A plan to 
run electricity lines through Canaima Park in Venezuela to reach Brazil caused 
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ENGOs to protest a violation of their environmental rights, indigenous people 
their cultural rights, and business its economic rights.40 The constitutional 
right to a healthy environment is not applied as a systematic trump card. 
Courts go to great efforts to balance competing rights and conflicting social 
priorities. For example, in a Turkish case involving air pollution from coal-
fired power plants, the courts ordered installation of pollution abatement 
equipment instead of requiring the plants to be closed.41 Some would argue 
that courts have not gone far enough to level the playing field, particularly 
in cases involving powerful economic interests, such as India’s Sardar Sarovar 
Dam, Peru’s Camisea natural gas project, or French controversies involving 
genetically modified crops.42 On the other hand, the constitutional right to 
a healthy environment played an instrumental role in the Greek Council of 
State’s repeated decisions to strike down approvals for the Acheloos water 
diversion project,43 the Finnish Supreme Administrative Court’s decision 
blocking the Vuotos hydroelectric project,44 Costa Rican court decisions 
blocking offshore oil and gas development,45 the Ecuadorian Constitutional 
Court’s rejection of the Baba Dam,46 Hungarian and Russian court decisions 
preventing the privatization of public forests,47 and the Thai Supreme Court’s 
decision to block dozens of petrochemical projects.48 All of these cases in-
volved powerful actors and major economic consequences, yet courts took 
bold decisions. 
 Finally, the constitutionalization of the right to a healthy environment 
can have a systemic effect on the exercise of discretion by legislators, judges, 
and public authorities, pushing countless decisions in a more environment-
ally sustainable direction. At a minimum, constitutional provisions requiring 
environmental protection should ensure a better balancing of competing 
interests than has been the case in the past. For example, in Belgium, “courts 
are no longer inclined when facing conflicting interests, to automatically 
sacrifice environmental interests in favor of economic interests.”49 
 
Education
Among the many laws spurred, at least in part, by the constitutionalization 
of environmental protection are national laws related to environmental edu-
cation in, for instance, the Philippines, Armenia, South Korea, and Brazil.50 
Courts in India, Argentina, and the Philippines have ordered governments to 
develop and implement environmental education programs.51 The Charter for 
the Environment has reportedly revitalized environmental education in France.52 
Further research is required to determine whether the constitutional right to 
a healthy environment is contributing to increased ecological literacy.
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The Theoretical Disadvantages of Constitutionalizing the Right  
to a Healthy Environment
Practical experience with the right to a healthy environment is debunking 
many of the theoretical criticisms and potential drawbacks associated with 
it, while lending some support to two important critiques – that it is undemo-
cratic and ineffective – that continue to raise substantive concerns. 

Vague, Absolute, and Redundant?
The argument has been made that the constitutional right to a healthy en-
vironment is too vague to be implemented and protected effectively. Yet at 
least seventy-eight national legislatures and courts in at least fifty-six nations 
have managed to interpret and implement the right, as hundreds of laws and 
more than a thousand court decisions demonstrate. There is an occasional 
exception, such as the 2008 Supreme Court decision in Paraguay that sug-
gested that the impreciseness of the right was one reason for deferring to the 
legislature.53 The variety of adjectives used to describe the right – healthy, 
clean, safe, favourable, etc. – does not appear to influence the outcome of 
litigation. Concerns that the right to a healthy environment would be applied 
in an absolutist fashion have not materialized in any of the nations whose 
constitutions recognize the right. Neither legislatures nor courts have used 
environmental rights to systematically trump other rights, opting instead for 
careful balancing. The extensive reliance upon the right to a healthy environ-
ment by legislators, citizens, communities, ENGOs, and judges should put 
to rest the notion that it duplicates the protection offered by other human 
rights or existing environmental laws.

Anthropocentric?
Among the seventy-eight nations where legislation has been influenced by 
constitutional environmental provisions, many laws intended to protect 
forests, oceans, wildlife, and biodiversity have been enacted. While an argu-
ment can be made that there are anthropocentric motives for the conservation 
and preservation of Nature, a growing number of these laws also include 
recognition of the intrinsic value of the natural world. In some cases this 
recognition is implicit, while in other cases it is explicit. For example, one of 
the general principles of Costa Rica’s Law of Biodiversity is “Respect for all 
forms of life. All living things have the right to live, independently of actual 
or potential economic value.”54 
 Citizens, NGOs, and prosecutors have brought many successful lawsuits 
to protect Nature itself – national parks, dolphins, sharks, lakes, forests, rivers, 
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birds, sea turtles, salamanders, and other species.55 A leading Portuguese case 
concerned swallows nesting on the outer wall of a courthouse. Workers 
claimed that dust from the nests was disturbing them, causing a nuisance 
and allergies, so the government planned to destroy the nests. Instead, a 
lawsuit was filed and the court ordered the protection of the birds’ homes.56 
As Collins proposed, the right to a healthy environment is being “understood 
as encompassing both human-centred and eco-centric aspects, as in an en-
vironment that is both healthy for humans and healthy in its own right (e.g., 
a healthy lake, a healthy forest, a healthy ecosystem).”57 Based on the enact-
ment of new environmental laws and the rulings of courts, the constitutional 
right to a healthy environment, while technically a human right, is having 
positive ecocentric spillover effects.58

Cultural Imperialism?
Evidence also undermines the critique of cultural imperialism. National 
legislatures in all regions of the world – South, North, East, and West – have 
enacted constitutions and laws that recognize the right to a healthy environ-
ment. Unlike deregulation, privatization, and other policies imposed on 
nations by international financial institutions, there is no powerful source 
of international pressure compelling nations to recognize environmental 
rights, apart from civil society. For example, in drafting its paradigm-shifting 
constitutional provisions recognizing the rights of Pachamama (Nature), the 
government of Ecuador took the initiative of seeking input from experts 
around the world. High courts in all regions of the world are directly applying 
and protecting the right to a healthy environment, again undermining the 
cultural imperialism argument. Ironically, it is Western nations – including 
the United States, the United Kingdom, Canada, and Australia – where con-
stitutional protection for the environment, including the right to a healthy 
environment, lags behind. Further undermining the cultural imperialism 
argument is the fact that among the decisions cited most frequently by con-
stitutional and supreme courts around the world are those of the Supreme 
Court of India.

Unenforceable or Unjusticiable?
In practice, for the most part, the constitutional right to a healthy environ-
ment is treated as an enforceable right, unless the constitution itself clearly 
states that it is strictly a guiding principle (e.g., Spain) or requires enabling 
legislation in order for it to be implemented (e.g., the Czech Republic). As 
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noted earlier, the right is enforceable in at least fifty nations. There are only 
a handful of countries – South Korea, Mexico, the Czech Republic, Slovakia, 
and Paraguay – where courts have declined to enforce the constitutional right 
to a healthy environment. 
 The argument that the right to a healthy environment, like other social 
and economic rights, should not be justiciable because policy decisions are 
the sole purview of the legislature also ought to be put to rest by the evidence 
in Chapters 6 to 10. This theoretical objection is largely extinguished by 
the willingness of courts to take a principled and pragmatic approach to the 
question of rights, balancing the interests of the individual with the interests 
of society in the context of specific facts and circumstances. Beatty concludes 
that recent “jurisprudence shows that a lot of judges think that the legal 
enforcement of social and economic rights isn’t so different from the protec-
tion that is provided by the more traditional political and civil guarantees.”59 
The same could be said regarding legal enforcement of environmental rights. 
Courts do not generally dictate environmental policy, except in exceptional 
circumstances, but they do critically scrutinize government policies and ac-
tions to determine whether they offer adequate protection for constitutional 
rights. The case involving the restoration of the Matanza-Riachuelo River in 
Argentina illustrates how today’s judiciaries can undermine the objection 
that courts are not an appropriate arena for addressing polycentric disputes.60 
Argentina’s Supreme Court opened its doors to multiple parties and amici 
curiae (friends of the court), held public hearings, and engaged independent 
experts. The Supreme Court of the Philippines employed a similar approach 
in the Manila Bay case.

Open the Floodgates to Litigation?
As Chapters 6 to 10 demonstrate, constitutional recognition of the right to 
a healthy environment does result in additional cases being brought to court. 
In some nations with very open rules regarding standing and expedited 
procedures, such as India, Brazil, Colombia, Argentina, and Costa Rica, courts 
face a huge caseload, resulting in backlogs and delays that may result in 
injustices.61 However, cases based on the right to a healthy environment 
represent a very small fraction of the total number of constitutional cases in 
any given nation, according to empirical evidence from Europe and Latin 
America.62 In Colombia, for example, since 1991 there have been over 
300,000 lawsuits filed to enforce the constitutional right to health, which is 
roughly three hundred times the number of cases brought to enforce the right 
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to a healthy environment.63 Environmental lawsuits tend to have a relatively 
high success rate, negating the related argument that frivolous and vexatious 
lawsuits will proliferate if standing and procedural rules are relaxed. 

Undemocratic
The first drawback of constitutionalizing the right to a healthy environment 
that finds some support in the national experiences surveyed in Chapters 6 
to 10 involves potentially undemocratic consequences. This argument does 
not apply to the right’s influence on legislation, since duly enacted laws ex-
press the will of the people through their democratically elected representa-
tives. The critique focuses on the role of the judiciary and the potential 
judicialization of politics. For the most part, courts are well aware of the 
separation of powers and act conscientiously to avoid crossing the line into 
legislative and executive action. This is especially true in new democracies, 
where courts recognize that an excessively ambitious judicial agenda may 
cause undue politicization and undermine both the legitimacy of the courts 
and the foundation of the rule of law.64

 In some nations, however, judges have taken an activist stance in inter-
preting and applying social and economic rights as well as the constitutional 
right to a healthy environment. Excessive judicial activism can remove con-
tentious issues from the democratic arena and create a risk that governments 
responsible for environmental protection will be unable to properly establish 
priorities or allocate resources. The argument of the critics is perhaps particu-
larly forceful in the twelve nations where courts have enforced the right to a 
healthy environment despite the absence of explicit constitutional language 
guaranteeing the right.65 The most notorious example is the Supreme Court 
of India, which has been accused of crossing the line in several high-profile 
cases, including the Delhi motor vehicle case, the Ganges water pollution 
case, and the forest conservation case.66 Some of the court’s orders in these 
controversial cases may have trespassed into the legislative or executive realms. 
On the other hand, the court’s actions can be justified on the basis of govern-
ment’s persistent failure to implement and enforce India’s environmental 
laws, as mandated by the constitution.
 There are two compelling rebuttals to the charge that the constitutional 
right to a healthy environment is undemocratic. The first lies in the expansion 
and enforcement of procedural environmental rights. Improving access to 
information and participation in environmental decision making can actually 
enhance democracy by enabling more people to play a hands-on role in 
shaping the policies and decisions that affect their lives.67 The survey of 
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legislation and litigation in Chapters 6 to 10 demonstrates that the constitu-
tional right to a healthy environment is contributing to democracy by provid-
ing a robust legal basis for the enjoyment of these procedural rights. In general, 
constitutional recognition of environmental rights in Latin America and 
Europe, and to a lesser extent in other regions, has “created a vehicle for new 
and more democratic relations to resolve conflicts between the state and civil 
society.”68

 The second rebuttal is that excessive judicial activism is rare and must 
be distinguished from cases where courts are fulfilling their legitimate roles 
as constitutional guardians. Constitutions empower courts to safeguard hu-
man rights, so the judiciary is fulfilling one of its basic functions by protecting 
the right to a healthy environment. A judge from the Supreme Court of the 
Philippines responded to criticism of the Manila Bay judgment by stating, 
“Surely, it is not judicial activism when courts carry out their constitutionally 
assigned function of judicial review and in the process enjoin those charged 
with implementing a law to so implement the law.”69 South Africa has gained 
worldwide renown for the seemingly constructive democratic dialogue be-
tween judges and legislators, with courts telling governments that they must 
make best efforts to fulfill social and economic rights (e.g., housing, water) 
without necessarily spelling out in detail how to do so, except in compelling 
circumstances (e.g., requiring nationwide provision of nevirapine to pregnant 
women with HIV/AIDS).70 Corder and other experts have concluded that “an 
admirable balance has been struck between activism and restraint” in South 
African courts.71

Ineffective 
The second substantive criticism directed at constitutionalizing the right to 
a healthy environment is that it will be ineffective because it fails to address 
the underlying political economy of environmental degradation. There is 
undoubtedly some truth to this claim, as neither constitutions nor human 
rights can magically solve deep-rooted societal problems related to capital-
ism, globalization, and the growing gap between rich and poor. However, 
experience indicates that the right can act as a countervailing force to some 
of the factors identified as key drivers of unsustainability, including deregu-
lation and privatization. For example, the standstill doctrine (described 
earlier in this chapter and in Chapter 10 under Belgium) effectively blocks 
deregulation unless there is a compelling societal justification for rolling 
back environmental laws. Courts from Costa Rica to Russia have struck down 
efforts to privatize public resources, from forests to the seabed.72 In fact, Costa 
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Rica’s Constitutional Court has even reversed the process of privatization by 
mandating the expropriation of privately owned land that provides critical 
habitat for endangered sea turtles.73 Critics should bear in mind that the main 
reason environmental legislation is ineffective is a lack of implementation 
and enforcement. Constitutionalizing the right to a healthy environment, as 
demonstrated in Chapters 6 to 10, provides multiple means for improving 
implementation and enforcement.
 Critics of constitutional rights argue that civil and political rights have 
been appropriated by societal elites to entrench and extend their power (e.g., 
corporations have used the right to free speech to strike down government 
regulation of advertising).74 However, the right to a healthy environment has 
been used predominantly to advance public, not private, interests. The only 
prominent example to the contrary is the South African case where the Fuel 
Retailers Association used the right to a healthy environment to protect itself 
from competition.75 In general, the right to a healthy environment and other 
constitutional environmental provisions impose positive obligations on the 
state and are thus pro-government rather than anti-government. In Latin 
America, and particularly in the leading nations of Costa Rica, Colombia, 
Argentina, and Brazil, constitutional litigation (including but not limited to 
the right to a healthy environment) is beginning to alter some of the structural 
inequalities and power relations that are at the heart of unsustainability.76

 A second concern about effectiveness that arises from the legislation and 
litigation reviewed in Chapters 6 to 10 is the danger of proceduralization.77 
Koskenniemi describes “proceduralization” as a process in which courts seek 
outcomes that are broadly acceptable to parties by focusing on process rather 
than substantive outcomes. In nations where there is a major emphasis on 
procedural environmental rights – which is particularly the case in Europe, 
as a result of the Aarhus Convention – there is a possibility that substantive 
outcomes will go unchallenged or unchanged. In the Netherlands, one of the 
main reasons for the decline in environmental litigation is that courts focus 
almost exclusively on the procedural aspects of government decision making 
and are reluctant to scrutinize the substantive rationale for decisions, or their 
potential consequences.78 Many lawsuits in Eastern Europe based on the right 
to a healthy environment appear to fall into the same category. Cases are 
brought to force the disclosure of environmental information or require 
greater public participation in environmental decision making, but environ-
mentally harmful projects and policies continue after procedural shortcom-
ings have been rectified. A common occurrence, for example, is opponents 
of an environmentally damaging project filing a lawsuit alleging deficiencies 
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in the environmental assessment process, winning the lawsuit, and then 
watching as the procedural deficiencies are remedied and approval is granted 
for the project to proceed.
 A third concern about the effectiveness of litigation based on the consti-
tutional right to a healthy environment is that some governments do not 
respect or implement court orders. A notorious example is gas flaring in 
Nigeria, which continues despite a court’s conclusion that this practice violates 
the right to a healthy environment. Citizens in Peru, Turkey, Romania, and 
Russia have won cases in court based on their constitutional right to a healthy 
environment, only to see governments circumvent the courts’ decisions, 
forcing citizens to take their cases to the Inter-American Commission on 
Human Rights and the European Court of Human Rights. There are also 
instances where, in the dialogue between courts and legislatures, the latter 
insist on having the last word even though courts have determined that a 
project violates constitutional rights. For example, the OECD reports that the 
government of Greece has passed legislation overturning environmental deci-
sions of the Council of State.79

Conclusion
Four key findings emerge from this review of legislation and litigation in the 
ninety-two nations whose constitutions explicitly recognize the right to live 
in a healthy environment. First, the majority (seventy-eight out of ninety-two) 
of these nations have taken the important step of incorporating the right to 
live in a healthy environment in their major environmental laws. While 
largely overlooked in previous analyses, this influence on legislation may 
represent the most important effect of constitutionalizing environmental 
rights, although litigation garners far more media and scholarly attention. 
Second, constitutions are having a less pervasive but growing influence on 
the filing and adjudication of environmental lawsuits. Third, procedural 
environmental rights – to information, participation in decision making, and 
access to justice – are almost universally recognized as complements to the 
substantive right to a healthy environment. Thus the suggestion, often en-
countered in the literature, that a choice must be made between substantive 
and procedural environmental rights is outdated. 
 Fourth, the foregoing examination of national environmental laws and 
jurisprudence provides a fairly robust and extensive body of empirical evi-
dence that constitutional environmental rights are delivering many of the 
anticipated benefits and few of the potential drawbacks forecast by legal 
experts. To some degree, this may not be surprising, given that constitutions 
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are intended to create meta-rules that guide legislators, administrative deci-
sion makers, and judges. For practical purposes, there are still some nations, 
predominantly in Africa, and to a lesser extent in Asia and Eastern Europe, 
where the rule of law and a functioning legal order are still not present. In 
some nations, democracy is still in its infancy and “the political and legal 
climates do not tolerate litigation and political activism.”80

 This research also reveals extensive synergy between constitutional provi-
sions, environmental legislation, and litigation. Constitutional provisions 
can spur stronger, more comprehensive legislation and create unprecedented 
opportunities for public participation. Litigation can be used to compel 
governments to fill gaps, implement laws, enforce laws, and exercise their 
discretion in more environmentally friendly ways. The constitutional basis 
of environmental laws can insulate them to some degree from legal and 
political challenges, potentially contributing to greater certainty in their ap-
plication. Increasing the enforcement of environmental laws, and applying 
them more consistently, can lead to enhanced respect for both the environ-
ment and the rule of law.
 It should be reiterated that stronger environmental laws, increased public 
participation, and ecologically conscious court decisions are merely means 
toward the ultimate objective of reducing environmental degradation and 
improving human well-being. Whether the constitutional right to a healthy 
environment is effective is ultimately a question that goes beyond legal con-
siderations and requires assessment of environmental outcomes such as 
cleaner air, cleaner water, and reduced pressure on natural resources. The 
question of whether constitutionalizing environmental protection has a 
systemic, quantifiable effect on environmental performance is the focus of 
the next chapter.
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do environmental Provisions in 
Constitutions influence environmental 
Performance? 

The appropriate strategy for research in this area is to remove  
the strong ideological lenses and systematically to examine the 
evidence in an effort to distinguish the rhetoric from the reality.

  – J.J. Donohue, “The Legal Response to    
     Discrimination: Does Law Matter?” 

The majority of nations (147 out of 193) have incorporated environmental 
protection provisions into their constitutions. The right to a healthy environ-
ment is entrenched in the constitutions of ninety-two nations. Legislatures 
in at least seventy-seven nations have rewritten environmental laws to reflect 
constitutional recognition of the right. Courts in at least fifty-six countries 
have made decisions interpreting and enforcing the right. In light of these 
developments, it is essential to assess whether, and to what extent, the right 
to a healthy environment is affecting the environmental performance of na-
tions – improving environmental quality, decreasing the prevalence of adverse 
effects on human health, and reducing pressure on ecosystems. 
 There are two types of quantitative studies used in comparative consti-
tutional law – basic and advanced. Basic quantitative studies are exploratory, 
asking if there is a relationship between a constitutional feature and another 
variable of interest. For example, Montenegro found a negative correlation 
between the length of a constitution and economic performance (as measured 
by GDP per capita).1 Kinney and Clark found no correlation between con-
stitutional recognition of the right to health and per capita health care ex-
penditures.2 Hirschl found no correlation between the constitutionalization 
of rights and improvements in the status of disadvantaged groups in terms 
of education, access to health care, housing, employment, and income.3 Basic 
quantitative studies can only demonstrate correlation; they do not imply 
causation.

......
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 In contrast, advanced quantitative studies are more sophisticated, using 
multiple regression models to determine if there is a causal relationship 
between a constitutional feature or provision and one or more dependent 
variables. For example, Barrett and Graddy sought to determine whether civil 
and political freedoms affect environmental quality. Their hypothesis was 
that environmental outcomes depend on 

citizens being able to acquire information about the quality of their 
environment, to assemble and organize, and to give voice to their 
preferences for environmental quality; and on governments having 
an incentive to satisfy these preferences by changing policy, perhaps 
the most powerful incentive being the desire to get elected or re-
elected. In short, they will depend on civil and political freedoms.4 

 
Barrett and Graddy conducted a sophisticated regression analysis using in-
come, population density, industrial structure, geography, and civil/political 
freedoms as explanatory variables, and several measures of environmental 
quality as the dependent variables. They found that increasing civil and pol-
itical freedoms has a demonstrable, beneficial effect on environmental 
quality.5

 This chapter takes the basic approach, asking whether there is a relation-
ship between constitutional provisions requiring environmental protection 
and environmental performance. The results of this analysis, to be clear, are 
not capable of demonstrating conclusively that constitutionalizing environ-
mental protection does (or does not) cause improved environmental per-
formance. As noted in Chapter 1, Hayward discounted the possibility of 
conducting such an examination because of methodological difficulties.6 
Shelton also observed that “causality is difficult to demonstrate.”7 The crux 
of the problem is that there are many factors that can influence environmental 
performance. Because of multiple causality, it is difficult to disentangle the 
effects of constitutional provisions related to the environment from other 
potentially influential factors, including a nation’s geographic size, popula-
tion density, wealth, economic structure, level of urbanization, income in-
equality, international trade profile (i.e., types of imports and exports), public 
opinion, history, climate, natural resource endowment, and socio-economic 
status.8 
 As well, the time frame required to observe differences in environmental 
performance flowing from the implementation of constitutional provisions 
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is difficult to establish and will vary from nation to nation depending on 
legislative and judicial processes as well as political, social, economic, and 
cultural factors. For example, it will take time to strengthen environmental 
legislation, create and implement detailed regulations, and enhance the 
capacity of the public service. Similarly, it will take time for concerned citizens 
or civil society to identify violations of constitutional rights or duties and 
then file lawsuits. The judicial process, including appeals, can contribute to 
additional delay. All of these factors could result in a significant lag before 
constitutional provisions related to the environment have an effect. To isolate 
the effects of constitutionalization and conclude that environmental provi-
sions in constitutions cause changes in environmental outcomes is possible 
but would require advanced quantitative analysis that is beyond the scope 
of this book.

Challenges in Measuring Environmental Performance
There is no ideal approach to making cross-national comparisons of environ-
mental performance.9 Gleditsch and Sverdrup observe that “compared to 
existing data sets for economic performance, demographic developments, 
political rights, democratization, or armed conflict, international data sets 
for environmental issues are still in their infancy.”10 There are countless po-
tential sources of data that could be used to evaluate the environmental 
performance of nations, all of which have advantages and disadvantages.11 
Data on environmental performance are often plagued by problems, includ-
ing differences in definition (e.g., the definition of municipal waste may 
include commercial and construction waste or merely household waste); data 
quality problems (e.g., unaudited self-reporting of toxic releases by industry); 
and gaps in data (e.g., emissions data for some air pollutants may be unavail-
able for some years).
 Indicators used to measure environmental performance can be divided 
into three categories: pressure, state, and response.12 Greenhouse gas emis-
sions, water consumption, and pesticides used per square kilometre of arable 
land are pressure indicators. Ambient levels of air pollutants and the number 
of endangered species are state indicators. Pollution abatement and control 
expenditures, proportion of tax revenues from environmental taxes, and 
ratification of international agreements are response indicators. 
 It is important to acknowledge that different approaches to measuring 
environmental performance can produce disparate, even contradictory, 
results.13 A nation like Denmark fares reasonably well according to some 
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environmental indices (e.g., third of 30 OECD nations according to environ-
mental rankings compiled by researchers at Simon Fraser University) and 
poorly on other indices (e.g., fourth-largest per capita ecological footprint 
among 150 nations, 32nd of 163 nations on Yale University’s Environmental 
Performance Index).14 No single indicator or index is optimal, and their 
limitations and biases should be made clear when using them. The use of 
several indices (triangulation) may be helpful in overcoming the weaknesses 
of a single index. This chapter focuses on environmental performance, not 
the broader issue of sustainability, which incorporates social and economic 
considerations.

Constitutions and Environmental Performance
To minimize the problems associated with individual environmental indi-
cators, this chapter relies on three indices and four indicators that measure 
environmental performance. Specifically, this chapter examines the follow-
ing data:

• the ecological footprints of 150 nations
• the ranking of 30 nations in the Organisation for Economic Co-operation 

and Development (OECD) based on twenty-nine environmental indica-
tors, conducted by researchers at Simon Fraser University 

• the ranking of the 17 largest and wealthiest OECD nations based on 
fifteen environmental indicators selected by the Conference Board of 
Canada

• the ratification of major international environmental agreements
• time-series data related to nitrogen oxide emissions (1980-2005), sulphur 

dioxide emissions (1980-2005), and greenhouse gas emissions (1990- 
2005).

For purposes of comparison, nations were divided into three groups:

• nations with no constitutional provisions related to environmental 
protection

• nations with constitutional provisions requiring the government to 
protect the environment but no explicit recognition of the right to live 
in a healthy environment

• nations whose constitutions include both a government duty to protect 
the environment and the right to a healthy environment.
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This approach enables not only a comparison between nations with and 
without environmental provisions in their constitutions but also a comparison 
of the relative effects of different types of constitutional provisions.

The Ecological Footprint
The ecological footprint measures how much of the regenerative capacity of 
the biosphere is used by human activities.15 Based primarily on UN statistics, 
the ecological footprint is defined as “the area of biologically productive land 
and water required to produce the resources consumed and to assimilate the 
wastes generated by humanity, under the predominant management and 
production practices in any given year.”16 Calculations of the ecological 
footprint include the area of land and water needed to produce crops, live-
stock, fish, wood products, and energy, as well as the area needed to absorb 
the carbon dioxide produced by burning fossil fuels. Footprints are generally 
compared with biological capacity to determine whether a nation is living 
within its means or whether the Earth can sustain a particular nation’s or 
individual’s level of impact. Overshoot (exceeding biocapacity) at the national 
level is not necessarily unsustainable, as international trade provides a means 
of appropriating biocapacity from other nations. Overshoot at the global 
level is inherently unsustainable.
 Like any composite environmental metric, the ecological footprint has 
strengths and weaknesses.17 One of the main strengths is that it reflects strong 
sustainability, which is based on the premise that not all ecological functions 
and resources can be substituted with technological or other anthropogenic 
replacements, whereas weak sustainability assumes universal substitution.18 
In other words, the ecological footprint “highlights the reality of the limited 
biological carrying capacity of the planet.”19 Ferguson concludes that the 
ecological footprint is “the best method available for making a quantitative 
assessment of the extent to which consumption is exceeding biocapacity.”20 
Another strength is that the ecological footprint aggregates in a single unit 
(hectares) a large number of heterogeneous impacts, which makes it a simple 
and understandable metric.21 Its proponents argue that the ecological footprint 
has become “a leading biophysical accounting tool for comparing present 
aggregate human demand on the biosphere with the Earth’s gross ecological 
capacity to sustain human life.”22

 Its creators acknowledge that the ecological footprint is exclusively a 
measure of anthropogenic pressure on the environment and does not measure 
the state of the environment or ecosystem health; depletion of nonrenewable 
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materials; problems associated with the release of persistent bioaccumula-
tive toxic chemicals; or non-ecological aspects of sustainability.23 The eco-
logical footprint also has methodological limitations in terms of how it deals 
with freshwater use, nuclear power, non-carbon dioxide greenhouse gas 
emissions, and waste flows (except to the extent that these factors contribute 
to reduced bioproductivity).24 
 The ecological footprint has been the subject of extensive methodological 
critiques. Noted weaknesses include the potential inadequacy of the assump-
tions required to convert consumption data into land area and convert energy 
use into land area used to absorb carbon dioxide emissions. Critics have 
noted that there are other ways to sequester carbon dioxide emissions beyond 
absorption by forests. The ecological footprint has also been criticized for 
the following weaknesses:

• pays inadequate attention to the oceans25

• fails to acknowledge that trade, technological change, and substitution 
can increase biocapacity26

• exaggerates energy and land use impacts27 
• fails to incorporate variability within nations.28

Some criticisms have been addressed through improvements in the method-
ology of calculating the ecological footprint.29 A review of six widely used 
environmental metrics found that the ecological footprint came the closest 
to approximating strong sustainability.30 An increasing number of govern-
ments are incorporating the ecological footprint into their planning and 
monitoring programs.31 Although it clearly has weaknesses, the ecological 
footprint provides a useful single measure for assessing the relative ecological 
sustainability of different nations.32

 Data published by the Global Footprint Network in 2008 were used to 
compare the ecological footprints of 150 nations.33 Overall, the 34 nations 
without any environmental protection provisions in their constitution had 
an ecological footprint averaging 3.58 hectares per capita, while the 116 na-
tions with environmental protection provisions in their constitution had an 
ecological footprint averaging 2.36 hectares per capita (see Figure 12.1). In 
each of the five regions (Africa, Americas, Asia-Pacific, Europe, and Middle 
East/Central Asia), the ecological footprints of nations with constitutional 
environmental provisions were smaller (see Table 12.1). Analysis indicates 
that the difference in average ecological footprints is statistically significant 
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globally and in the Asia-Pacific, Europe, and Middle East/Central Asia regions 
(see Appendix 1 for additional details on statistical methods).

Environmental Rankings of OECD Nations 
In 2005, researchers at Simon Fraser University (SFU) compared the en-
vironmental performance of the nations in the Organisation for Economic 
Co-operation and Development (OECD) on a suite of twenty-nine indica-
tors.34 The OECD regularly publishes comprehensive environmental data 
for its member nations and employs an extensive due diligence process to 
ensure reliability and comparability of data.35 Despite the OECD’s best ef-
forts, there are still differences in the quality of data collected by member 
nations, conflicting definitions, and variation in data availability.36 The SFU 
study is weighted toward pressure indicators (eighteen), with fewer state 
(four) and response (seven) indicators.37 The twenty-nine indicators are listed 
in Table 12.2. 
 The SFU study is distinct from the ecological footprint comparison in 
several ways. First, the ecological footprint data involved a heterogeneous 
group of 150 nations large and small, rich and poor. The thirty OECD na-
tions are more homogeneous, including twenty-seven wealthy industrialized 
nations and three newly industrializing countries (i.e., Poland, Mexico, and 
Turkey).38 Second, the SFU data include a mixture of pressure, state, and 

Figure 12.1

Constitutions and ecological footprints: Global
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response indicators, whereas the ecological footprint focuses exclusively on 
pressure indicators. Although there is some overlap, the reliance on different 
indicators is likely to result in different assessments of environmental 
performance.
 The SFU study ranked each country from 1 (best) to 30 (worst) for each 
indicator. The average rank for each country was calculated based on equal 
weighting for all twenty-nine indicators, and that average was used to provide 
an overall country rank. The advantage of this approach is its simplicity. The 
disadvantage is that the ordinal scale measures only whether one nation is 
ahead of another nation; it does not measure the magnitude of the difference. 
Nations far apart in ranks may still be relatively close in environmental per-
formance, whereas countries close in ranking may be far apart in environ-
mental performance.
 A clear pattern is evident from the ranking of OECD nations (see Table 
12.3). Fourteen of the fifteen top-performing nations have constitutions that 
include protection for the environment. Denmark is the sole exception. 
Conversely, nine of the fifteen nations making up the bottom half of the 
OECD rankings lack constitutional environmental provisions. Among the 
seven nations with the worst environmental records, only Belgium has con-
stitutional provisions related to the environment. (The reasons Denmark and 
Belgium are outliers are explored later in this chapter.) The average ranking 
of the twenty nations with environmental rights and/or responsibilities in 
their constitutions is 12.2 (where 1 is the top-performing nation and 30 is 

Table 12.1

Constitutional provisions and ecological footprints 

 nations nations nations with regional 
 without ePiC with duty duty/rights average

africa 1.8 (n = 11) 1.4 (n =13) 1.3 (n = 23) 1.4 (n = 47)

asia-Pacific 3.7 (n = 8) 1.3 (n = 9) 2.0 (n = 6) 2.3 (n = 23)

americas 4.2 (n = 5) 2.3 (n = 4) 2.4 (n = 15) 2.8 (n = 24)

middle east/  4.8 (n = 6) 2.5 (n = 8) 1.6 (n = 7) 2.9 (n = 21) 
  Central asia

europe 5.6 (n = 4) 4.8 (n = 7) 3.9 (n = 24) 4.3 (n = 35)

Global average 3.6 (n = 34) 2.2 (n = 41) 2.4 (n = 75) 2.6 (n = 150)

Note: all mean ecological footprint measurements are given in hectares per capita.
ePiC – environmental provisions in constitutions 
duty – government has obligation to protect the environment
rights – individuals have right to live in a healthy environment
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Table 12.2

Indicators used in SFU’s environmental comparison of OECD nations 

Indicator Measured by

energy consumption Tonnes of oil equivalent per capita annually

energy intensity Tonnes of oil equivalent per us$1,000 of gdP

water consumption Cubic metres per capita annually

environmental pricing environmental taxes as percent of gdP

greenhouse gas emissions Tonnes of carbon dioxide equivalent per capita  
 annually

renewable energy including hydro Percent of electricity supply

renewable energy excluding hydro Percent of electricity supply

sulphur oxides Kilograms per capita emitted annually

nitrogen oxides Kilograms per capita emitted annually

volatile organic compounds non-methane kilograms per capita emitted  
 annually 

Carbon monoxide Kilograms per capita emitted annually

ozone-depleting substances Kilograms per capita released annually

municipal waste Kilograms per capita produced annually

recycling of municipal waste Percent of municipal waste recycled annually

nuclear waste Kilograms per capita produced annually

Pollution abatement and control  Percent of gdP 
 expenditures 

municipal sewage treatment Percent of population served by treatment

Pesticide use Kilograms per square kilometre of arable land

fertilizer use Tonnes per square kilometre of arable land

livestock sheep equivalent per square kilometre of arable 
 land and grassland

species at risk number

species at risk Percent

Protected areas Percent of land base

Timber harvest Cubic metres per square kilometre of forestland

Timber harvest ratio to forest growth

Capture fisheries Kilograms per capita

fisheries as percentage of world catch

distance travelled vehicle kilometres per capita

official development assistance Percent of gross national income

Source: simon fraser university sustainable Planning research group (2005).
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Table 12.3

Constitutions and environmental performance of OECD nations 

 Government duty Government duty 
OECD environmental ranking to protect and individual right

 1.  Turkey y y

 2.  switzerland y n

 3.  denmark n n

 4.  Poland y y

 5.  slovak republic y y

 6.  germany y n

 7.  austria y n

 8.  sweden  y n

 9.  italy y n

 10.  netherlands y y

 11.  Portugal y y

 12.  Czech republic y y

 13.  mexico y y

 14.5T.  norway y y

 14.5T.  hungary y y

 16.  Japan n n

 17.  finland y y

 18.5T.  france y y

 18.5T.  united Kingdom n n

 20.  greece y y

 21.  spain y y

 22.  luxembourg n n

 23.  south Korea y y

 24.  iceland n n

 25.5T.  new Zealand n n

 25.5T.  australia n n

 27.  ireland n n

 28.  Canada n n

 29.  belgium  y y

 30.  united states n n

T = Tie
y = yes, constitution includes specified environmental provision
n = no, constitution does not include specified environmental provision
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the worst-performing nation), while the average ranking of the ten nations 
with constitutions silent on the environment is 21.8. Overall, nations whose 
constitutions include a government obligation to protect the environment 
and/or an individual right to live in a healthy environment perform better 
on the suite of twenty-nine environmental indicators. Analysis confirms that 
the difference in environmental performance is statistically significant (see 
Appendix 1 for additional details on statistical methods).

Conference Board of Canada Environmental Performance Rankings
In 2008, the Conference Board of Canada compared the performance of 
seventeen wealthy industrialized nations across six domains: environment, 
economy, education and skills, health, innovation, and society.39 The 
Conference Board selected the seventeen nations from among the thirty-eight 
nations deemed “high income” by the World Bank, because “this is the group 
of countries likely to have achieved a high and sustainable quality of life, and 
would therefore serve as a worthy peer group.”40 The Conference Board then 
applied three filters: removing nations with populations smaller than 1 mil-
lion (e.g., Iceland and Luxembourg); eliminating nations with an area smaller 
than ten thousand square kilometres (e.g., Singapore); and dropping nations 
whose per capita income was below the mean income (based on a five-year 
average of GDP per capita). The seventeen remaining nations represent a 
relatively homogeneous subset of OECD nations. 
 The Conference Board’s environmental comparison covers fifteen indica-
tors in six areas: air quality; waste; water quality and quantity; natural resource 
management; biodiversity and conservation; and climate change and energy 
efficiency (see Table 12.4). Within these broad areas, the Conference Board 
focused on what it describes as “outcome” indicators, which measure what 
nations are achieving, rather than the type or extent of effort being undertaken. 
Six of the Conference Board’s indicators overlap with SFU’s ranking of OECD 
nations.41 
 Again, a clear pattern can be observed by looking at the rankings of en-
vironmental performance in Table 12.5. Eight of the nine top-ranked nations 
have environmental protection provisions in their constitutions. Con versely, 
six of the eight lowest-ranked nations do not. The average ranking of the 
seven nations with no constitutional protection for environment is 12.6 
(where 1 is the best-performing nation and 17 is the worst). In contrast, the 
average ranking for the five nations with only government duty to protect the 
environment is 5.8. The average ranking of the five nations with a government 
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Table 12.4

Indicators in the Conference Board of Canada’s environmental rankings

Indicator Measure

urban particulate matter  micrograms per cubic metre 
 concentration (Pm 10)
urban nitrogen dioxide micrograms per cubic metre, weighted by population 
 concentration
urban sulphur dioxide micrograms per cubic metre, weighted by population 
 concentration  
volatile organic compounds emissions per capita (kg)
water consumption annual water withdrawals measured in million cubic 
 metres (withdrawals refer to the gross amount of water 
 extracted from any source, either permanently or 
 temporarily, for a given use)
water quality index amount of dissolved oxygen, ph, conductivity, total 
 nitrogen, and total phosphorus, reflecting eutrophication,  
 nutrient pollution, acidification, and salinization 
municipal waste generated  waste from households, including bulky waste; similar 
 per capita (kg) waste from commerce and trade, office buildings,  
 institutions and small businesses, yard and garden 
 waste, street sweepings, the contents of litter containers,  
 and market cleansing waste
greenhouse gas emissions  Total Co2 equivalent emissions measured in tonnes of 
 per capita Co2 equivalent per capita, including the offset effects of 
 land use, land-use change, and forestry (luluCf)
energy intensity The change in total primary energy supply per unit of  
 gross domestic product (gdP) from 2000 to 2005,  
 measured by the change in tonnes of oil equivalent (toe)  
 per us$1,000 gdP
low-emitting electricity The share of low-emitting electricity production (nuclear,  
 production  hydro, geothermal, wind, solar, and other renewables) in  
 total domestic electricity production
Threatened species mammals, birds, and vascular plants listed by the  
 international union for Conservation of nature as  
 critically endangered, endangered, or vulnerable, as a  
 proportion of known species 
use of forest resources Timber harvest as a percent of the forest’s annual growth 
forest cover change Change in land area covered  by forest between 2000  
 and 2005
organic farming share of organic agricultural land out of total agricultural  
 land
marine trophic index The degree to which countries are fishing down the food  
 web 

Source: Conference board of Canada (2009). 
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duty and constitutional recognition of the right to live in a healthy environ-
ment is 7.2. Overall, nations whose constitutions include a government 
obligation to protect the environment and/or an individual right to live in a 
healthy environment perform better on a suite of fifteen environmental 
indicators. Analysis confirms that the difference in environmental perform-
ance is statistically significant (see Appendix 1 for additional details on sta-
tistical methods).

Ratification of International Environmental Conventions  
and Treaties
Another metric that can be used to assess the environmental performance of 
nations is the extent of participation in international environmental agree-
ments. Signing and ratifying such agreements is, at least on its face, a reflection 
of commitment to improved environmental protection.42 Because of the 

Table 12.5

Constitutions and the Conference Board of Canada’s environmental rankings

 Government duty Government duty 
Conference Board ranking to protect and individual right

 1.  sweden y n

 2.  finland y y

 3.  norway y y

 4.  switzerland y n

 5.  united Kingdom n n

 6.  france y y

 7.  italy y n

 8.  austria y n

 9.  germany y n

 10.  ireland n n

 11.  denmark n n

 12.  belgium y y

 13.  netherlands y y

 14.  Japan n n

 15.  Canada n n

 16.  australia n n

 17.  united states n n

y = yes, constitution includes specified environmental provision
n = no, constitution does not include specified environmental provision
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general lack of enforcement mechanisms in international environmental law, 
it could be argued that ratification does not necessarily imply a commitment 
to comply with the terms of an agreement. For example, it has been suggested 
that Canada’s ratification of the Kyoto Protocol in 2002 was a symbolic gesture 
rather than an indication that Canada genuinely intended to take the steps 
necessary to reduce greenhouse gas emissions.43

 For some agreements, such as the Vienna Convention on the Protection of 
the Ozone Layer and the associated Montreal Protocol on Substances that Deplete 
the Ozone Layer, international participation is universal, so these agreements 
were excluded from the analysis. The following assessment examines the 
ratification status of five major environmental treaties and protocols:

• the Kyoto Protocol to the United Nations Framework Convention on Climate 
Change 

• the Stockholm Convention on Persistent Organic Pollutants 
• the Rotterdam Convention on the Prior Informed Consent Procedure for Certain 

Hazardous Chemicals and Pesticides in International Trade 
• the Cartagena Protocol on Biosafety to the United Nations Convention on 

Biological Diversity
• the Ban Amendment to the Basel Convention on the Control of Transboundary 

Movements of Hazardous Wastes and their Disposal. 

The Kyoto Protocol commits a group of industrialized nations to self-selected 
limits on greenhouse gas emissions.44 The Stockholm Convention bans or se-
verely restricts the manufacture, use, and release of more than a dozen per-
sistent toxic substances.45 The Cartagena Protocol protects biological diversity 
from the risks associated with genetically modified living organisms produced 
by biotechnology.46 The Rotterdam Convention establishes a process for listing 
hazardous chemicals (including pesticides) and requires exporting nations 
to obtain the prior informed consent of importing nations for trade in the 
listed substances.47 The Ban Amendment is intended to restrict international 
trade in hazardous waste.48

 Eleven of the seventeen relatively wealthy and large OECD nations in 
the Conference Board of Canada’s comparison group have signed and ratified 
all five of these international environmental laws (see Table 12.6). Of the 
ten nations whose constitutions require environmental protection, only Italy 
has failed to ratify one of the international environmental agreements. Of 
the seven nations without environmental provisions in their constitutions, 
five have failed to ratify one or more of the international environmental 
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agreements. The United States stands out because of its failure to ratify any 
of the five agreements included in this assessment. Canada and Australia have 
each failed to ratify two of the five international agreements. Overall, this 
comparison suggests that nations whose constitutions require environmental 
protection are more likely to ratify international environmental agreements. 
Other explanations should not be ruled out, however, such as the added 
complexity of achieving ratification in federal nations such as Canada, the 
United States, and Australia.

Constitutions and Progress in Addressing Air Pollution and  
Climate Change
Thus far, the quantitative evidence has consisted of snapshots of environ-
mental performance at a given point in time. Examining patterns of perform-
ance over time while taking into account the enactment of constitutional 

Table 12.6

Constitutions and ratification of international environmental laws

 Constitutional

Nation Duty Right Kyoto Stockholm Cartagena Rotterdam Ban

sweden yes no y y y y y

finland yes yes y y y y y

norway yes yes y y y y y

switzerland yes no y y y y y

united Kingdom no no y y y y y

france yes yes y y y y y

italy yes no y n y y y

austria yes no y y y y y

germany yes no y y y y y

ireland no no y n y y y

denmark no no y y y y y

belgium yes yes y y y y y

netherlands yes yes y y y y y

Japan no no y y y y n

Canada no no y y n y n

australia no no y y n y n

united states no no n n n n n

y = yes, the agreement has been ratified
n = no, the agreement has not been ratified
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environmental provisions is also vital. However, problems related to data 
quality, consistency, and reliability for environmental indicators become 
more acute further back in time. The following assessment focuses on three 
specific indicators: nitrogen oxides, sulphur dioxides, and greenhouse gas 
emissions. Air pollution has been the focus of remedial efforts in all major 
industrialized nations since the years prior to 1980. The OECD has published 
data for nitrogen oxide and sulphur dioxide emissions for the period 1980-
2005. OECD data on greenhouse gas emissions are available for a shorter 
time period (1990-2005) because climate change did not appear on the public 
policy radar screen until the late 1980s. The assessment of time-series data 
in this chapter focuses on the seventeen relatively large and wealthy nations 
used in the Conference Board of Canada’s rankings, applying the “most similar 
cases” approach to comparative constitutional law to increase the explanatory 
power of the independent variable.49 For purposes of the comparative analysis, 
France was included among the nations without constitutional environmental 
protection provisions because its Charter for the Environment did not come 
into force until 2005 (i.e., at the end of the data set).
 Comparative trends in environmental performance between countries 
must be interpreted with caution because the changes recorded depend on 
the starting point. The choice of a particular year as a starting point could 
penalize so-called early movers, the nations that acted first to address a par-
ticular problem. A country may demonstrate a seemingly large increase in 
emissions because of particular political or economic circumstances associated 
with the base year. On the other hand, countries may show a major improve-
ment because they recorded an unusually high volume of emissions in the 
base year. Environmental performance could still be relatively poor or good, 
despite the reported statistical changes. Nevertheless, international compari-
sons can yield valuable insights into factors affecting national environmental 
performance.

Constitutions and Progress in Reducing Nitrogen Oxide Emissions 
Nitrogen oxides (NOx) are produced by the combustion of fossil fuels and 
contribute to acid precipitation, ozone, smog, and particulate matter. Exposure 
to elevated levels of NOx can contribute to eye, nose, and throat irritation; 
respiratory illness; aggravation of asthma; decreased lung function; increased 
risk of respiratory infection; and reduced lung growth in children. 
 When one examines the progress of the seventeen wealthy industrialized 
nations in reducing emissions of NOx, an interesting pattern again emerges 
(see Table 12.7). Among the eight nations with no environmental provisions 
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Table 12.7

Constitutions and changes in nitrogen oxide emissions

  Change in NOx Annual 
  emissions (%) change (%)

No environmental provisions in constitutions
 australia 1990-2005 12.9 0.86
 Canada 1980-2005 21.4 0.86
 denmark 1980-2005 –31.9 –1.28
 france 1980-2005 –26.7 –1.07
 ireland 1980-2005 58.9 2.36
 Japan 1990-2005 –6.4 –0.43
 united Kingdom 1980-2005 –32.1 –1.28
 united states 1980-2005 –20.9 –0.84

 Average  –3.1 –0.10

Constitutional duty for government to protect the environment
 austria 1980-2005 –8.5 –0.34
 germany 1990-2005 –47.4 –3.16
 italy 1980-2005 –29.7 –1.19
 sweden 1980-2005 –54.8 –2.19
 switzerland 1980-2005 –56.1 –2.24

 Average  –39.3 –1.82

Constitutional duty for government to protect the environment and individual  
right to live in a healthy environment
 belgium 1990-2005 –26.8 –1.79
 finland 1980-2005 –33.3 –1.33
 netherlands 1980-2005 –41.1 –1.64
 norway 1980-2005 7.1 0.28

 Average  –23.5 –1.12

Combined average of nations with EPIC –32.3 –1.51

ePiC = environmental provisions in constitution

in their constitutions, total NOx emissions fell an average of 3.1 percent over 
the twenty-five-year period from 1980 to 2005. The average annual decrease 
in NOx emissions among these nations was 0.1 percent. 
 During the same period, total NOx emissions declined by an average of 
32.3 percent among the nine nations that have environmental protection 
provisions in their constitutions. The average annual decrease among these 
nations was 1.5 percent. In other words, NOx emissions fell ten times faster 
between 1980 and 2005 in nations where constitutional provisions required 
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environmental protection. Not all of the nations that have environmental 
provisions in their constitutions today had those provisions in place in 1980. 
Among the seven nations that incorporated environmental protection provi-
sions in their constitutions during this time span (Austria, Belgium, Finland, 
Germany, Netherlands, Norway, and Sweden), NOx emissions declined by 
an average of 1.1 percent per year prior to the incorporation of these provi-
sions and by an average of 1.9 percent per year after the incorporation of 
these provisions. In Switzerland and Sweden, the rate of decline in NOx 
emissions also accelerated after their constitutions’ environmental provisions 
were strengthened in 1999 and 2002 respectively. It must be noted that there 
are other potential factors for the widespread decline in NOx emissions, 
including technological advances and the UN’s Convention on LongRange 
Transboundary Air Pollution (to which fifteen of these seventeen nations became 
parties in the early 1980s).50

Constitutions and Progress in Reducing Sulphur Dioxide Emissions
Sulphur dioxide (SO2) emissions are produced by the production, processing, 
and combustion of fossil fuels, as well as by metal smelting and refining. 
Sulphur dioxide contributes to acid precipitation, which damages forests, 
soils, and aquatic ecosystems. Sulphur dioxide also reacts with other air pol-
lutants to form particulate matter. Exposure to SO2 can cause severe problems 
for people with asthma and is linked to increased risks of lung cancer and 
chronic bronchitis.51 
 Data on SO2 emissions for fourteen of the seventeen countries are avail-
able from the OECD for the twenty-five-year period from 1980 to 2005. Data 
for Australia, Belgium, and Germany are available only from 1990 to 2005.52 
The eight nations without environmental protection provisions in their 
constitutions achieved an average total reduction in SO2 emissions of 52.8 
percent, an average annual reduction of 1.9 percent (see Table 12.8). In com-
parison, the nine nations with environmental provisions in their constitutions 
achieved an average total reduction in SO2 emissions of 84.8 percent over 25 
years (an average reduction of 3.8 percent per year). These results are consist-
ent with the other empirical evidence examined in this chapter. Nations with 
constitutional provisions requiring environmental protection demonstrate 
superior environmental performance.
 Looking at emission trends prior to and after the enactment or strength-
ening of constitutional environmental provisions yields unanticipated re-
sults. Among the eight nations that enacted or strengthened environmental 
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provisions in their constitutions between 1980 and 2005, the annual rate of 
emissions reductions declined subsequent to the constitutional changes. A 
potential explanation is that the most cost-effective steps to reduce SO2 emis-
sions were taken in earlier years (i.e., the low-hanging fruit hypothesis). An 
examination of emission trends across all seventeen nations supports this 
hypothesis, as the rate of decline of SO2 emissions slowed over time. Sweden 
was the sole exception. The rate of decline in Swedish SO2 emissions fell after 

Table 12.8

Constitutions and changes in sulphur dioxide emissions

  Change in SO2 Annual 
  emissions (%) change (%)

No environmental provisions in constitutions
 australia 1990-2005 53.7 3.6
 Canada 1980-2005 –55.5 –2.2
 denmark 1980-2005 –95.1 –3.8
 france 1980-2005 –86.1 –3.4
 ireland 1980-2005 –68.5 –2.7
 Japan 1990-2005 –40.7 –1.6
 united Kingdom 1980-2005 –85.6 –3.4
 united states 1980-2005 –44.2 –1.8

 Average  –52.8 –1.9

Constitutional duty for government to protect the environment
 austria 1980-2005 –93.4 –3.7
 germany 1990-2005 –86.0 –5.7
 italy 1980-2005 –87.0 –3.5
 sweden 1980-2005 –92.1 –3.7
 switzerland 1980-2005 –86.5 –3.5

 Average  –89.0 –4.0

Constitutional duty for government to protect the environment and individual right 
to live in a healthy environment
 belgium 1990-2005 –59.4 –4.0
 finland 1980-2005 –88.3 –3.5
 netherlands 1980-2005 –87.3 –3.5
 norway 1980-2005 –83.0 –3.3

 Average  –79.5 –3.6

Combined average of nations with EPIC –84.8 –3.8

ePiC = environmental provisions in constitution
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1987 when environmental provisions were initially inserted in the Swedish 
constitution, from –7.9 percent per year (1980-87) to –5.0 percent per year 
(1987-2002). However, the rate of decline increased after the environmental 
provisions in the Swedish constitution were strengthened in 2002, from –5.0 
percent per year (1987-2002) to –10.3 percent per year (2002-05).

Constitutions and Changes in Greenhouse Gas Emissions
Climate change was recognized as a global environmental problem in the 
late 1980s. In 1992 the United Nations Framework Convention on Climate Change 
was established. Data for the fifteen-year period from 1990 to 2005 are avail-
able from the OECD.53 Between 1990 and 2005, the eight nations without 
environmental protection provisions in their constitutions saw total GHG 
emissions increase by 9.6 percent, equal to an average annual increase of 
0.6 percent (see Table 12.9). In comparison, the nine nations with environ-
mental provisions in their constitutions saw total GHG emissions increase 
by 1.2 percent, equal to an average annual increase of 0.08 percent. In other 
words, total GHG emissions in nations without constitutional environmental 
provisions grew eight times faster than emissions in nations with constitu-
tional environmental provisions. 
 It might be tempting to suggest that constitutional environmental provi-
sions are responsible for superior performance in reducing greenhouse gas 
emissions. Instead, there are reasons to believe that GHG emission trends 
illustrate the difficulty of making causal inferences. First, although the UN 
Framework Convention on Climate Change was created in 1992, the Kyoto 
Protocol was not completed until 1997 and did not come into force until 
2005. Thus there was no binding obligation under international law to reduce 
GHG emissions until the end of the period for which emission trends are 
being assessed. In many nations, potentially effective laws and policies to 
reduce emissions were not established until the later years in the 1990-2005 
period, or are still lacking. Second, there are competing explanations for the 
variability in GHG emissions, including economic trends, population growth, 
and policies aimed at energy conservation and energy security rather than 
reducing GHG emissions. The largest reductions in GHG emissions came 
from two nations without constitutional protection for the environment. In 
the United Kingdom, fuel switching (from coal to natural gas) was the key 
factor, while in Germany, reunification had a major effect on the rate of GHG 
emissions. Despite the correlation between constitutional provisions related 
to environmental protection and reductions in GHG emissions between 
1990 and 2005, there may not be a causal relationship.
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Discussion
The results of this basic quantitative analysis are surprising in their degree of 
consistency. Across three indices and four indicators, there is a consistent 
relationship between constitutional environmental provisions and superior 
environmental performance. Nations with environmental provisions in their 
constitutions have smaller ecological footprints, rank higher on comprehen-
sive indices of environmental indicators, are more likely to ratify international 
environmental agreements, and made faster progress in reducing emissions 
of sulphur dioxides, nitrogen oxides, and greenhouse gases than nations 
without such provisions. Although correlation does not imply causation, the 
consistency of the association suggests that such a relationship exists and 
warrants further investigation, using advanced quantitative techniques.

Table 12.9

Constitutions and changes in greenhouse gas emissions (GHG)

   Change in GHG 
   emissions, 
Nation EPIC R2HE 1990-2005 (%) Annual change (%)

Canada n n 25.3 1.7

united states n n 16.2 1.1

Japan n n 6.9 0.5

australia n n 25.6 1.7

austria y n 18.0 1.2

belgium y y –1.3 –0.1

denmark n n –7.4 –0.5

finland y y –2.7 –0.2

france n n –1.6 –0.1

germany y n –18.4 –1.2

ireland n n 26.3 1.8

italy y n 12.1 0.8

netherlands y y –0.4 0.0

norway y y 8.8 0.6

sweden  y n –7.3 –0.5

switzerland y n 1.7 0.1

united Kingdom n n –14.7 –1.0

Average   5.1 0.34

ePiC = environmental provisions in constitution
r2he = right to a healthy environment in constitution
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 There are two outliers in these comparisons: Denmark and Belgium. 
Despite the absence of environmental provisions in the Danish constitution, 
Denmark ranks third-best among OECD nations according to the SFU index. 
Many factors may be responsible for this anomaly. The Danish constitution is 
among the most difficult in the world to amend and has not been amended 
since it was enacted in 1953 (well before the first incorporation of environ-
mental considerations into national constitutions). According to section 88 of 
the constitution: any proposed changes must be passed by the national legis-
lature (the Folketing); a general election must be called and the proposed 
changes approved again by the newly reconstituted national legislature; and 
the proposed changes must be endorsed by the majority in a public referendum, 
which must constitute at least 40 percent of all eligible voters.54 This latter 
condition may be difficult to fulfill in an era of declining voter turnout.
 Despite the static nature of its constitution, Denmark’s environmental 
policies have been influenced by its membership in the European Union and 
its cultural and geographic connections to the Scandinavian nations renowned 
for environmental leadership. The OECD praises Denmark’s “excellent en-
vironmental policies,” including some “innovative policy instruments.”55 
However, Denmark does not fare as well on other indices of environmental 
performance. Denmark is among the fifteen nations identified by Wilson, 
Tyedmers, and Pelot as ranking among the best in the world on some sustain-
ability metrics and among the worst in the world on others, such as the 
ecological footprint (fourth-largest out of 150 nations).56 The OECD con-
cluded that despite strong showings in reducing SO2 emissions, improving 
wastewater treatment, and reducing energy intensity, “Denmark’s environ-
mental policies have not always been strong enough to counter the pressures 
exerted on the environment from transport, agriculture, fisheries and other 
economic activities, as well as from consumption patterns.”57

 Belgium is an outlier in the opposite direction. Despite having recognized 
the right to a healthy environment in its constitution since 1994, Belgium’s 
environmental record ranks at the bottom of industrialized nations (second-
worst among OECD countries). A contributing factor to Belgium’s relatively 
poor environmental performance may be that the environmental provisions 
in the Belgian constitution are weak and ambiguous.58 However, other factors 
are likely to blame for Belgium’s poor environmental record. First, during 
the 1980s and 1990s, Belgium undertook an extended process of political 
and institutional reforms associated with the country’s transition to federal-
ism. According to the OECD, this lengthy process was a major impediment 
to the creation and implementation of environmental laws and policies, 
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resulting in a backlog of environmental problems.59 Furthermore, Belgium 
is a relatively small nation that is densely populated and heavily industrial-
ized. More than one-quarter of the geographic area of Belgium is built up or 
covered with dense networks of roads, railways, and navigation canals. As 
the OECD observes, “industry, heavy freight and passenger traffic, and inten-
sive livestock production and crop cultivation also put pressure on the air, 
soil, water resources, and nature.”60

 The problems created by the lack of attention to environmental challenges 
during the transition to federalism and the dense, industrialized, resource-
intensive economy are compounded by barriers to environmental information 
and constraints on access to justice. Environmental information is scattered 
amongst a wide range of government agencies at the federal, regional, and 
provincial levels. Belgian citizens, according to the OECD, are not well in-
formed about their rights of access to information and access to courts. The 
OECD recommended that Belgium “increase citizens’ access to justice in en-
vironmental matters.”61 
 A final factor contributing to Belgium’s poor environmental performance 
is unfavourable judicial interpretation of the constitutional provision.62 Some 
Belgian courts have limited NGOs’ access to the judicial system through a 
restrictive interpretation of “interest.” The Council of State has limited stand-
ing to bring legal actions to parties that can show a direct personal, physical, 
or financial interest. As a result, a Belgian NGO filed a complaint with the 
Compliance Committee of the Aarhus Convention, alleging that Belgium is 
violating the Convention.63 In adjudicating the complaint, the compliance 
committee concluded that the jurisprudence of Belgian courts was excessively 
restrictive, effectively limiting access to judicial remedies for environmental 
organizations.64 The compliance committee recommended that Belgium 

(a)  Undertake practical and legislative measures to overcome the 
previous shortcomings reflected in the jurisprudence of the 
Council of State in providing environmental organizations with 
access to justice in cases concerning town planning permits as 
well as in cases concerning area plans; 

(b)  Promote awareness of the Convention, in particular the provi-
sions concerning access to justice, among the Belgian judiciary. 

Belgium responded to these recommendations with several actions, including 
a publicity campaign and federal legislation that broadens the definition of 
standing to include parties defending collective interests (such as environmental 
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protection).65 Belgium also amended its constitution in 2007 to strengthen 
its environmental provisions.66

Conclusion
The evidence presented in this chapter indicates that nations with constitu-
tional provisions related to environmental protection have superior environ-
mental records. 

• Such nations have smaller per capita ecological footprints (both among 
150 nations globally and within five broad geographic regions including 
Africa, the Americas, Asia-Pacific, Europe, and the Middle East/Central 
Asia).

• They rank higher on several comprehensive indices of environmental 
performance. 

• They are more likely to have ratified international environmental 
agreements.

• They have achieved deeper cuts in emissions of nitrogen oxides and 
sulphur dioxide.

• They have experienced slower growth in greenhouse gas emissions.

 There are other potential explanations for this pattern. For example, it 
might be that the causal relationship works in the other direction – a nation 
with strong environmental policies and broad public support for environ-
mental protection may be more likely to entrench constitutional provisions 
related to environmental protection. In such circumstances, the costs of imple-
menting constitutional environmental responsibilities would be perceived 
as small. The consistency of the relationship between nations with constitu-
tional provisions requiring environmental protection and superior environ-
mental performance across three indices and four indicators reduces the 
likelihood that this relationship is merely the result of chance. The relationship 
was consistent in a heterogeneous group of 150 nations from across the world 
and in two smaller, more homogeneous groups of nations (thirty OECD 
nations and seventeen large, wealthy democracies). Further research is re-
quired to substantiate these initial results and determine whether there is a 
cause-and-effect relationship. Researchers should incorporate constitutional 
provisions as an explanatory or independent variable in multiple regression 
analysis to identify the factors driving environmental performance over time.67 
However, when the consistent relationship between constitutional provisions 
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and superior environmental performance is combined with the evidence of 
strengthened environmental legislation, enhanced opportunities for public 
participation in environmental governance, and increasing judicial enforce-
ment of the right to a healthy environment, the case in favour of constitu-
tionalizing environmental protection is quite persuasive. 
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Located at the convergence of constitution making, human rights, and the 
global environmental crisis, the environmental rights revolution is well 
underway in most regions of the world. The right to a healthy environment 
is a relatively recent legal concept but has become widely recognized in 
international, constitutional, and environmental law. The theoretical advan-
tages and disadvantages of constitutionalizing the right to a healthy environ-
ment have been extensively debated, but far less attention has been paid to 
evaluating the practical consequences. 
 Although law exerts a pervasive influence on our daily lives, to trace, 
quantify, and prove the extent of that influence is a complex and contentious 
endeavour.1 As Young observed in the context of evaluating the effectiveness 
of international environmental law, “Complex relationships between institu-
tions, ideas, and material conditions make it virtually impossible to arrive at 
simple conclusions.”2 The challenges, while daunting, are not insurmount-
able. This book employed pragmatic approaches to identify the effects of 
constitutionalizing the right to a healthy environment: a review of national 
environmental legislation; an assessment of court decisions based on the 
right; and an evaluation of the relationship between constitutional environ-
mental protection and national environmental performance.
 This research generated the following key findings:

• Constitutional environmental protection, including the right to a healthy 
environment, is widespread and steadily increasing.

• The constitutional right to a healthy environment is exerting extensive 
influence on national environmental legislation.

• The constitutional right to a healthy environment is enforceable in many 
more nations than previously recognized.

• Courts are playing a greater role in environmental governance because 
of increased public access to the judicial system.

......
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• Latin America, the Philippines, and India have emerged as global hotspots 
of innovation in constitutional and environmental law. 

• Constitutional environmental protection provisions appear to be consist-
ently correlated with superior environmental performance.

The Rapid Spread of Constitutional Environmental Protection
Since the landmark Stockholm Declaration in 1972, more than half of the 
world’s nations have recognized the constitutional right to a healthy environ-
ment. Ninety-two nations have explicitly incorporated the right into their 
constitutions, while high courts in another 12 nations have ruled that the 
right is implicit in the constitutional rights to life and health. A total of 147 
national constitutions include environmental protection provisions, includ-
ing one or more of the following provisions: a government duty to protect 
the environment (140 nations); an individual right to a healthy environment 
(92 nations); an individual duty to protect the environment (83 nations); 
and procedural environmental rights (30 nations). This represents a remark-
ably rapid evolution of law. Indeed, only civil and political rights achieved 
such widespread legal recognition in such a short time.3

 A map of the world reflecting constitutionalization of environmental 
protection is predominantly green except for North America, the Caribbean, 
and Oceania. It is in China, Japan, and the common-law nations, including 
the United Kingdom, the United States, Canada, and Australia, that the 
environmental rights revolution has not yet taken hold. The peak of consti-
tutionalization occurred in the 1990s as many Eastern European and African 
nations drafted new constitutions, but the flow of nations recognizing the 
right to a healthy environment continues unabated. The Dominican Repub lic 
(2010), Kenya (2010), Jamaica (2011), Morocco (2011), and South Sudan 
(2011) are the latest nations to join the environmental rights revolution. 
The editors of Constitutions of the Countries of the World, the leading compen-
dium of national constitutions, now regard the right to a healthy environment 
as one of the standard rights included in contemporary constitutions.4 It is 
important to acknowledge, however, that dozens of nations have amended 
their constitutions in recent years without including the right to a healthy 
environment or other environmental provisions.

Below the Radar Screen: The Constitutional Influence on Legislation
The most underrated effect of the constitutional right to a healthy environ-
ment has been its influence on environmental legislation. In seventy-eight 
out of ninety-two nations studied, national environmental laws have been 
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strengthened, incorporating substantive and procedural environmental 
rights. Hundreds of laws have been affected. In a growing number of nations, 
led by Argentina, Brazil, Colombia, Costa Rica, the Philippines, Portugal, 
and South Africa, the right to a healthy environment is a fundamental ele-
ment of environmental governance. In these nations, the right is a unifying 
principle that permeates legislation, regulations, policies, and administrative 
decision making. Although litigation based on the right to a healthy environ-
ment has garnered more attention from scholars, activists, and the media, it 
is likely that legislation has a larger impact. Numerous studies comparing 
the importance of legislation and litigation in environmental protection 
have concluded that legislation is more effective because of its ability to be 
preventive and comprehensive. Legislation also has the advantage of relying 
on government agencies with resources to ensure its implementation and 
enforcement.

The Last Line of Defence: Judicial Enforcement of the Right  
to a Healthy Environment
In more than fifty nations – spanning Latin America, Western Europe, Eastern 
Europe, Asia, and Africa – there is a growing body of court decisions inter-
preting and enforcing the constitutional right to a healthy environment. As 
Yang and Percival observe, “Even in countries with very different legal trad-
itions like India and Argentina, the judiciary has used constitutional provi-
sions relating to the environment to intervene when the other branches of 
government fail to respond adequately to severe pollution problems.”5 Court 
decisions based on the right to a healthy environment represent a remarkable 
evolution for the judiciary, whose focus for centuries has been the protection 
of private interests, while the protection of public interests was the exclusive 
domain of the legislature.6 It is likely that this tectonic shift contributed to 
the initial reluctance of courts to defend environmental interests. Today’s 
judges are more receptive to environmental issues than their predecessors, 
as the hundreds of decisions referred to in Chapters 6 to 10 demonstrate.7 
The constitutional right to a healthy environment has been used as a sword 
to attack government and corporate actions that cause environmental damage, 
and as a shield to defend environmental laws from attacks based on property 
rights and freedom of commerce. In some nations, the constitutionalization 
of environmental protection has led to the creation of the standstill doctrine, 
where courts have ruled that governments cannot weaken environmental laws 
or current levels of protection unless there is a compelling justification for 
taking such an unconstitutional action.
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 Until recently, the leading precedents on the constitutional right to a 
healthy environment tended to be symbolic victories like the eloquent en-
dorsement of the rights of future generations in the Philippines’ Minors Oposa 
case (a decision on standing in a case that never actually went to trial on its 
merits), the Russian forest privatization case whose seemingly bright light 
has been cloaked in shadows by subsequent events, or the Nigerian gas flaring 
case, where the judgment has yet to be enforced. Today there are so many 
cases from so many nations that it is challenging to identify leading decisions. 
Hundreds of cases can be cited as proof that the constitutional right to a 
healthy environment is having positive practical consequences. Two recent 
court decisions based on the constitutional right to a healthy environment 
stand out: the Manila Bay case from the Philippines and the MatanzaRiachuelo 
River case from Argentina. In each case, a group of concerned citizens took a 
stand on behalf of important water bodies damaged by decades of abuse, 
using their constitutional rights to secure remarkable Supreme Court judg-
ments. In both cases a host of government agencies and corporations were 
ordered to perform a series of cleanup, restoration, and pollution-prevention 
activities that will cost billions of dollars. The legal processes were open and 
flexible, and relied on independent experts for scientific assistance. The court 
orders incorporated innovative mechanisms to ensure compliance, including 
third-party supervision, mandatory progress reports to the court, and sub-
stantial court-imposed fines for non-compliance. The successful implementa-
tion of these court orders will mark a watershed in the judicial role in 
environmental protection.

Constitutions and Environmental Performance
Comparative analysis using seven sets of data revealed a consistent relation-
ship between constitutional environmental protection and superior environ-
mental performance. Globally, nations with environmental provisions in 
their constitutions have smaller ecological footprints than nations without 
such provisions. This relationship is consistent on a regional basis across 
Africa, Asia-Pacific, the Americas, Europe, and the Middle East/Central Asia. 
Nations with environmental provisions in their constitutions also ranked 
higher on comprehensive indices of environmental indicators, were more 
likely to ratify international environmental agreements, and made faster 
progress in reducing emissions of sulphur dioxides, nitrogen oxides, and 
greenhouse gases. While these assessments demonstrate correlation and only 
suggest a potential causal relationship, they raise a tantalizing possibility that 
should be explored through more sophisticated quantitative analysis.
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Regional Differences: Latin America Leads the World
There are major regional differences in the extent to which the constitutional 
right to a healthy environment is exerting influence. The most far-reaching 
changes have taken place in Latin America, where nations such as Brazil, 
Costa Rica, Argentina, and Colombia are experiencing broad rights revolu-
tions that include environmental rights. If one is looking for creative ideas 
at the convergence of constitutions, human rights, and environmental protec-
tion, these nations are at the top of the list. Courthouse doors have been 
thrown wide open by the elimination of traditional standing requirements. 
To overcome the barriers of costs, delays, and lack of legal representation, 
these nations have adopted simplified and expedited procedures for the 
enforcement of constitutional rights. The result of these innovations is a level 
of access to judicial protection that is globally unprecedented. The rights 
revolution is occurring without the extensive litigation support structure 
previously believed to be necessary. In addition, Bolivia and Ecuador recently 
passed the most ecologically advanced constitutions in the world, with provi-
sions recognizing not only the human right to a healthy environment but 
also rights for Nature. The collective aspect of the right to a healthy environ-
ment seems to reflect the politics of Latin America, where there is still a strong 
class consciousness.8 At least four presidents elected in recent years are advo-
cates of radical social transformation (Morales in Bolivia, Correa in Ecuador, 
Chavez in Venezuela, and Lula in Brazil). The four nations at the forefront 
of the Latin American rights revolution (Costa Rica, Colombia, Brazil, and 
Argentina) are among the top fifteen nations on the Happy Planet Index, 
which ranks 143 nations based on life expectancy, life satisfaction, and eco-
logical footprints.9

 The constitutional right to a healthy environment is recognized across 
most of Europe. Major differences persist between Western and Eastern 
European nations despite the rapid growth in EU membership. In Eastern 
Europe, the constitutionalization of the right to a healthy environment reflects 
an ecological consciousness that played a central role in the democratic 
transformation of the region two decades ago. However, the process of change 
has been so politically, socially, and economically turbulent that greater 
progress in environmental law and policy has been made on paper than in 
practice. Nevertheless, Kravchenko concludes, “the seeds of participatory 
democracy, after being sown, are now growing.”10 It will be essential to ensure 
that the procedural gains being made in Eastern Europe are translated into 
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substantive improvements in environmental quality. In Western Europe, the 
constitutional right to a healthy environment appears to play more of a 
complementary role. Environmental legislation, already the strongest in the 
world, grows ever stronger, with an occasional push from litigation. In 
Portugal and Greece, the constitutionalization of environmental protection 
has played a more prominent role, in part because of the strength of the 
environmental provisions in the Portuguese constitution and the judicial 
activism of the Greek Council of State. 
 Asia generally lags behind Latin America and Europe in constitutional 
protection for the environment, with several remarkable exceptions. The 
Philippines is among global leaders in terms of legislation and litigation that 
have been deeply influenced by the right to a healthy environment, and is 
moving further ahead by simplifying procedural requirements and creating 
specialized environmental courts. India’s Supreme Court is unrivalled in 
terms of building a comprehensive jurisprudence around the right to a healthy 
environment despite the lack of explicit reference to such a right in the Indian 
constitution. Courts in Pakistan, Bangladesh, and Sri Lanka have been influ-
enced by the Supreme Court of India’s pioneering decisions. Despite high 
levels of judicial activism, there are limits to what the courts in these nations 
can accomplish without the legislative and executive branches of government 
taking adequate steps to develop, implement, and enforce environmental 
laws, policies, and programs. China represents a major gap in the diffusion 
of the right to a healthy environment, a gap that takes on added signifi cance 
in light of this superpower’s huge population, massive economy, rapid growth, 
and immense environmental challenges.
 In Africa, the right to a healthy environment is widely recognized in 
constitutions and legislation but daunting social, political, and economic 
challenges have, for the most part, prevented its implementation and enforce-
ment. There are promising signs in South Africa, Uganda, and Kenya – in 
the form of stronger legislation and progressive court decisions – but for 
most of the continent the right to a healthy environment remains primarily 
an aspiration. 
 In North America, neither Canada nor the United States has constitu-
tionalized environmental protection, although Canada’s Supreme Court has 
on several occasions made positive references to the concept of a right to a 
healthy environment.11 In fact, all twenty-five nations with common-law 
systems, including the United States, the United Kingdom, and Canada (with 
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the exception of Quebec), trail the rest of the world in constitutional recogni-
tion of social, economic, and environmental rights. The rationale generally 
offered is that these kinds of rights are not justiciable, as they involve issues 
best left to democratically elected legislatures. This argument is steadily losing 
its credibility as more and more nations enjoy successful experiences with 
the constitutional protection and enforcement of these rights.

The Globalization of the Right to a Healthy Environment
While there is not yet a global treaty explicitly recognizing the right to a 
healthy environment, there is a renewed push for such an agreement, driven 
by recognition of the connection between climate change and human rights.12 
The UN Development Programme describes climate change as a “systematic 
violation of the human rights of the world’s poor and future generations.”13 
In 2011, the UN General Assembly held a debate on the proposed Universal 
Declaration of the Rights of Mother Earth. At the regional level, the right to 
a healthy environment is recognized in four binding agreements covering 
115 nations in the Americas, Europe, Africa, and the Middle East. Including 
nations that explicitly recognize the right to a healthy environment in their 
constitutions or framework environmental laws, nations whose high courts 
have ruled that the right is implicit in their constitutions, nations that have 
signed binding regional treaties, and nations that signed the Male’ Declaration 
on climate change, at least 178 out of 193 UN member nations support the 
right to a healthy environment. In other words, at least 92 percent of the coun-
tries in the world endorse legally recognizing that people possess the right 
to live in a healthy environment.
 The right to a healthy environment is becoming an accepted part of the 
landscape of international law, both on paper and, more importantly, in 
practice. International courts and commissions – the African Commission 
on Human and Peoples Rights, the Inter-American Commission on Human 
Rights, the Inter-American Court of Human Rights, the European Court of 
Human Rights, and the European Social Committee – have moved in the 
direction of explicitly recognizing the right to a healthy environment. The 
UN’s handbook on preparing national action plans for human rights instructs 
governments to treat the right to a healthy environment as one of the funda-
mental human rights.14 
 The globalization of the right to a healthy environment has been fuelled 
by the wave of constitution making, the rights revolution, and growing en-
vironmental concerns. Other key factors have been an iterative dialogue 
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between international law and national law; processes of transplantation, 
harmonization, integration, and convergence; and yeoman efforts from ac-
tors including judges, parliamentarians, prosecutors, lawyers, ENGOs, local 
communities, and their respective networks. Constitutional provisions, laws, 
and judicial precedents have been shared and emulated. The increasing ac-
cessibility of legal information via the Internet means that this process will 
become even more prominent in the future. Lasser’s observation that 
European courts are engaged in a race to the top in terms of human rights 
decisions is likely to be repeated in other regions and at the global level.15

Implications of This Research

Often it is only comparison that can indicate to us that something 
may be wrong with our usual way of explaining things.

  – M.A. Glendon, M.W. Gordon, and C. Osakwe,   
     Comparative Legal Traditions 

This book focuses on the experiences of nations that already recognize the 
constitutional right to live in a healthy environment, but its implications are 
relevant for all nations. For those in the process of implementing this right, 
the experiences of other nations can offer ideas, insights, and guidance. For 
nations that have not yet recognized constitutional environmental rights, 
Hirschl’s observation on social and economic rights is relevant:

By expanding our knowledge of the possibilities to advance progres-
sive notions of distributive justice through constitutional and inter-
pretive innovation ... comparative studies not only elevate the level 
of sophistication in discussing the concept of positive constitutional 
entitlements, but also inject new life into the near-moribund issue 
of welfare rights in North American constitutional law.16 

In a similar vein, but referring directly to constitutional protection for the 
environment, Yang and Percival state that “there is much that the United 
States can learn about governance systems that take environmental human 
rights seriously enough to back them specifically in the law.”17 This statement 
applies with equal force to the United Kingdom, Canada, Australia, and other 
nations that have not yet constitutionalized environmental protection. As 
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Portuguese environmental lawyer Branca Martins da Cruz argues, in order to 
achieve a sustainable future “the recognition to all of a right to the environ-
ment becomes an imperative and, with all due respect, the nations that haven’t 
it yet in their fundamental laws live with a crippled [sic] Environmental Law 
System.”18 

Priorities for Future Research
Many of the academic debates about the implications of constitutional rec-
ognition of the right to a healthy environment have been answered, to varying 
degrees, by four decades of practical experience. For example, the distinctions 
between generations of rights, positive and negative rights, and civil and 
political rights on the one hand and social and economic rights on the other 
are gradually eroding.19 In a growing number of nations, governments and 
courts treat all human rights as interdependent and indivisible, not hierarch-
ical. The debate about substantive versus procedural environmental rights 
has been resolved by recognition that they are both necessary and comple-
mentary. In practice, substantive environmental rights almost always include 
procedural environmental rights. Most of the anticipated benefits of consti-
tutionalizing the right to a healthy environment are being realized to some 
extent, including stronger environmental laws, improved access to informa-
tion and public participation in environmental decision making, increased 
access to justice, more ecologically conscious court decisions, barriers to 
rollbacks in environmental law, and a greater effort by both governments 
and courts to give adequate weight to environmental considerations. To be 
clear, no one is advancing the claim that the constitutional right to a healthy 
environment has single-handedly delivered these benefits, or that they are 
universally enjoyed. However, the evidence suggests that the constitutional 
right is making a significant contribution to these positive outcomes, both 
through the legal channels studied in this book as well as through extra-legal 
effects that are more difficult to quantify and that require additional 
research.
 On the other hand, few of the potential disadvantages of the right to a 
healthy environment are being borne out by experience. Theoretical concerns 
related to vagueness, redundancy, absolutism, and cultural imperialism lack 
credibility in the face of the available evidence. The debate about the judi-
cialization of environmental politics will continue, but scholars should 
recognize that environmental rights actually enhance democracy by enabling 
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more people to participate in shaping environmental policies and decisions 
that affect their lives. 
 Given these developments, scholars need to direct their focus away from 
the question of whether the right to a healthy environment merits legal and 
constitutional protection. That horse, with respect, has left the barn. The 
central research questions that need to be answered involve evaluating the 
most effective, efficient, and equitable means of ensuring that everyone’s right 
to a healthy environment is respected, protected, and fulfilled. 
 There is a large body of work on the effectiveness, or lack thereof, of law. 
Many scholars argue that legal tactics are never sufficient on their own to 
bring about transformative social change.20 That argument seems to attack a 
straw person. Nobody is suggesting that the constitutional right to a healthy 
environment is a silver bullet capable, on its own, of securing a sustainable 
future. Instead, constitutional recognition of the right to a healthy environ-
ment should be viewed as a useful additional tool for the societal actors 
engaged in the process of attempting to transform today’s unsustainable 
societies. Because of the constitution’s paramount place in contemporary 
legal systems, constitutionalizing environmental protection is a potentially 
powerful change.
 Future research in this field should focus on evaluating, both within 
nations and in comparative studies, the extent of influence that constitutional 
provisions have on environmental performance (tracing the steps in the 
causal chain from constitution to on-the-ground outcomes); assessing the 
relative effectiveness of the various types of constitutional environmental 
provisions (i.e., individual rights versus government duties); evaluating the 
relative roles of legislation and litigation in contributing to environmental 
progress; and identifying contextual factors that influence the fulfillment of 
constitutional rights and responsibilities related to environmental protec-
tion. The focus needs to be on quantitative evidence about the consequences 
of environmental law, an area that is notoriously difficult but vitally 
important.21

 These overarching research questions raise many more specific issues. 
How do constitutional provisions affect environmental agencies and the 
entities they regulate? Does constitutional recognition of the right to a healthy 
environment affect the distribution of environmental harms and benefits? 
How do constitutional environmental provisions affect the attitudes and 
decisions of legislators, civil servants, and judges? Are court orders related to 
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environmental protection being complied with and enforced? Is judicial 
involvement in environmental governance interfering with the government’s 
ability to rationally set priorities and allocate resources? Do constitutional 
environmental provisions constrain economic growth? Does explicit consti-
tutional recognition of the right to a healthy environment provide greater 
benefits than implicit inclusion as part of the right to life?
 The focus of this book has been on the instrumental effects of the con-
stitutional right to a healthy environment. What are the constitutive effects 
of constitutionalizing environmental protection? Do society’s values and 
attitudes toward environmental protection and environmental policy change? 
More importantly, does behaviour change? How does the constitutionaliza-
tion of environmental protection affect civil society? Does the right to a 
healthy environment serve as a mobilizing tool or does it impede mobiliza-
tion by focusing energy and resources on legal processes that are inaccessible 
to the majority of people?
 The composition of the judiciary is a crucial factor influencing the role 
of courts and needs to be examined on a country-by-country basis. What is 
the pool of people from which judges are appointed? Who makes the ap-
pointments and on what basis? What kind of legal training do they receive? 
What are the judges’ perspectives on environmental protection? What is the 
legal and political culture in which they make decisions? According to 
Goldsworthy, these may be the determining factors in constitutional inter-
pretation, as “judges somehow find ways of adjusting their constitutions to 
the felt necessities of the time.”22 These factors play a major role in explaining 
why the level of judicial activism in domestic courts varies significantly be-
tween nations (e.g., conservative in Chile and Spain, activist in Greece and 
Colombia) and within nations at different times.23 
 This book revealed a major difference between nations employing 
common-law and civil law legal systems, raising several important questions. 
Why do common-law nations lag behind in recognizing the right to a healthy 
environment? Are common-law nations simply emulating the British and 
American approach to constitutional rights, which is averse to social, eco-
nomic, and cultural rights as well as the right to a healthy environment? Is 
the objection based on the issue of justiciability, or do powerful elites in 
these nations block progress because of fears related to the redistribution of 
power and resources? Is the common-law legal system an impediment to 
environmental sustainability? If so, how can this systemic institutional weak-
ness be overcome?
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 Scholarly opinion is divided about whether litigation-focused strategies 
have been effective in securing other social and economic rights.24 There is 
also a body of evidence about regulatory enforcement in industrialized coun-
tries, which indicates that a legalistic approach to environmental enforcement 
may lead to uncertainty, high compliance-related costs, and adversarial rela-
tionships.25 In light of the extraordinary constitutional developments taking 
place in Argentina, Brazil, Colombia, Costa Rica, and the Philippines, are 
these observations applicable? As McAllister observes, “The subject of environ-
mental regulation and enforcement in most developing countries remains 
intellectual tierra incognita.”26 
 If the evidence proves that constitutionalizing environmental protection 
is effective in reducing environmental impacts within a nation, a new set of 
questions arises. Are the environmental pressures actually being decreased, 
or are they merely being exported to other nations? For example, if constitu-
tional provisions requiring a government to protect the environment result 
in reductions in the volume of wood being harvested in a given nation, but 
there is no concurrent decline in demand for wood and paper products, then 
imports will necessarily rise. The overall environmental impact could be 
negative from a global perspective if the replacement wood and paper prod-
ucts come from forests that have high biodiversity values and are not being 
sustainably managed.
 Another fascinating line of inquiry, not explored in this book, involves 
the conditions and processes that give rise to constitutional changes related 
to environmental protection. Is recognition of the right to a healthy environ-
ment the product of grassroots campaigns and broad public support? Or do 
such provisions owe their existence to academic and policy elites engaged in 
transnational processes of constitutional reform? These questions will be of 
greatest interest to those nations whose constitutions remain silent on en-
vironmental protection.
 A final aspect of the constitutionalization of environmental protection 
that deserves greater attention is the individual duty to protect the environ-
ment.27 As Wolfrum and Grote note, France’s Charter for the Environment “puts 
the obligations of the individual with regard to the environment on an equal 
footing with his/her rights.”28 More than eighty constitutions incorporate 
this duty but it has been almost completely overshadowed by the right to a 
healthy environment. The importance of the duty gains additional weight 
when the intergenerational aspect of environmental protection is taken into 
consideration. 
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 An investigation into the extent and effectiveness of the right to a healthy 
environment when recognized in subnational constitutions or regular 
legislation would also be a useful addition to the field.29 Several provincial 
and territorial governments in Canada and a number of American states 
recognize the right to a healthy environment despite a lack of recognition at 
the national level. In nations such as Argentina, provincial constitutions 
include the right, reinforcing national recognition, but the additional benefits 
and drawbacks do not appear to have been studied. 

Final Thoughts
In less than fifty years, the right to a healthy environment has gone from an 
idea articulated by Rachel Carson to a concept that is legally recognized in 
most of the world. The remarkably rapid proliferation of environmental rights 
and responsibilities in the world’s national constitutions is a hopeful sign 
for the future well-being of the Earth and its inhabitants. The presence of 
these constitutional provisions demonstrates an important commitment to 
environmental protection, given that constitutions represent our most deeply 
held and cherished values and are the supreme law of nations. As Hiskes 
concludes, “The power of human rights is uniquely suited to assisting us in 
gathering the collective will necessary to preserve the planet.”30 
 At the end of the day, however, human rights matter only if they make 
a difference in people’s lives. Measured by this yardstick, the constitutional 
right to a healthy environment is beginning to matter. There are hundreds 
of inspiring stories of individuals, NGOs, and communities seizing the elo-
quent words printed in their national constitutions and bringing them to 
life. The right to a healthy environment is gaining momentum, law by law, 
case by case, place by place, and nation by nation. As a result of the right to 
a healthy environment, people in many communities have gained access to 
safe drinking water. Millions of people are breathing cleaner air. Law-breaking 
polluters and despoilers have been hauled into court, fined, and forced to 
clean up their act. And while the right to a healthy environment is focused 
primarily on people, Nature too has benefited. The habitats of endangered 
species – sea turtles in Greece, green macaws in Costa Rica, salamanders in 
the Netherlands, and many others – have been protected. Damaged eco-
systems from Argentina to the Philippines are being restored.
 While constitutional environmental law slowly spreads its wings, the 
ongoing environmental challenges facing the world – climate change, toxic 
pollution, resource depletion, and the decline of biological diversity – indicate 
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that we have a long way to go in achieving a sustainable future. Environmental 
protection remains more an aspiration than a goal that has been achieved. 
A parallel can be drawn with the fact that despite the long history of human 
rights, people throughout the world still experience inequality, poverty, op-
pression, and hunger. The right to a healthy environment recognizes that 
humanity’s most common link is that we all share this small planet. We all 
breathe the same air. We all cherish our children’s future. Constitutional 
protection for the environment, especially the right to a healthy environment, 
has the legal and symbolic power to both change the rules of the game and 
alter our vision of the world, bringing us closer to the elusive goal of achiev-
ing sustainability. 
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The Prevalence and Enforceability of Environmental Provisions  
in National Constitutions
A two-stage approach to reviewing the constitutions of the 193 nations be-
longing to the UN was undertaken to ensure the accuracy of the analysis. 
First, the most recent published versions of all constitutions were reviewed, 
as provided by the leading subscription service, Constitutions of the Countries 
of the World.1 Then online versions of current constitutions were identified 
and reviewed to confirm that the documents in Constitutions of the Countries 
of the World were up to date. Approximately 10 percent of the 193 constitu-
tions included in this study were not available in their most recent version 
in Constitutions of the Countries of the World.2 For these nations, constitutions 
published on official government websites were used whenever possible. 
Current versions of all constitutions under consideration were found on the 
Internet, although significant numbers were available only in languages other 
than English (predominantly Spanish and French). Spanish and French ver-
sions were translated by the author, while Google’s online translation tool 
was used for constitutions in other languages.
 Both Constitutions of the Countries of the World and Internet sources have 
advantages and disadvantages, but by relying on both, their respective weak-
nesses can be minimized and the rigour of the analysis maximized. 
Constitutions of the Countries of the World is the acknowledged authority in 
comparative constitutional law and strives to achieve a consistent approach 
to translation. However, it can be out of date with respect to recent constitu-
tional amendments and revisions. Internet sources are often as current as 
possible but can suffer from higher degrees of inaccuracy.
 All 193 constitutions were initially searched for a series of ten keywords 
and phrases: biodiversity, ecology, environment, future generations, natural 
resources, nature, sustainable, sustainability, toxic, and water. A search for 

......
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equivalent terms in other languages was used for constitutions where English 
translations were unavailable (again using Google’s online translation tool). 
All constitutional provisions containing these terms were reviewed to answer 
the following questions:

(a) Was a specific provision related to environmental protection? Occasion-
ally, some of the ten keywords and phrases are used in other constitu-
tional contexts. For example, pursuant to Article 69(2) of Portugal’s 
constitution, “The state shall ensure special protection for children who 
are orphaned, abandoned or deprived of a normal family environment 
in any way.” These kinds of provisions, unrelated to protection of the 
biophysical environment, were excluded from this study. The only con-
stitutional provisions related to the biophysical environment that were 
excluded from this analysis were those that merely authorized one or 
more levels of government to enact environmental legislation, regula-
tions, policies, or programs (as opposed to requiring action) or simply 
allocated jurisdiction over environmental matters between different levels 
of government. For example, Article 117 of the constitution of Italy 
states:

 117. (1) Legislative power belongs to the state and the regions in 
accordance with the Constitution and within the limits set by 
European Union law and international obligations.

 (2) The state has exclusive legislative power in the following 
matters:

 ... 
s)  protection of the environment, of the ecosystem and of 

the cultural heritage. 

(b) When were environmental provisions first incorporated into the con-
stitution? If applicable, when was the right to a healthy environment 
recognized?

(c) What was the nature or type of the provisions? Five categories of environ-
mental provisions were identified: a substantive individual right to a 
healthy environment; procedural environmental rights; government’s 
duty to protect the environment; individual environmental responsibil-
ities; and miscellaneous other provisions. 
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 All constitutions with provisions related to protection of the biophysical 
environment were then reviewed a second time. Keywords employed in this 
phase of the research were commission, court, defend, enforce, justiciable, 
ombudsman, and rights (or their equivalents in other languages). The purpose 
of the second review was twofold: first, to identify limits (if any) imposed 
on the extent of substantive rights to a healthy environment; and second, to 
identify constitutional provisions that either explicitly authorized or con-
strained the enforceability of environmental provisions.

The Legal Influence of the Constitutional Right to a Healthy  
Environment 

Environmental Legislation

The UN Food and Agriculture Organization’s FAOLEX database was used to 
search for national environmental legislation in each of the ninety-two na-
tions whose constitution explicitly recognizes the right to a healthy environ-
ment.3 The Advanced Search feature of the FAOLEX database allows the 
specification of parameters, including the type of legal instrument (e.g., 
legislation, regulation, or agreement) and subject matter (e.g., forestry, water, 
or general). 
 Once the relevant environmental laws of a specific nation were identified, 
they were searched for two key words: “right” and “constitution.” For docu-
ments in Spanish and French, the keywords used for searching were “derecho” 
and “constitución,” and “droit” and “constitution,” respectively. For legisla-
tion in other languages, Google’s online translation function was used to 
generate translations of “right” and “constitution.”4 After legislative provisions 
containing the words “right” and/or “constitution” were identified, they were 
reviewed to confirm that they were directly related to either the right to a 
healthy environment and/or other constitutional provisions requiring en-
vironmental protection. Spanish and French provisions were translated by 
the author, while legislative provisions in other languages were converted 
into English using Google Translate.
 For a handful of countries, national environmental legislation was not 
available on FAOLEX or was available but not in a format that was searchable 
or translatable. For these nations (e.g., Iran), an additional effort was made 
using official government websites; an array of other legal databases, includ-
ing ECOLEX, the World Legal Information Institute (WORLDLII),5 the World 
Law Guide,6 and the Global Legal Information Network;7 and consultation 
with other scholars. 
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Court Decisions
To identify court decisions based on the constitutional right to a healthy 
environment in the ninety-two nations, a three-pronged approach was taken. 
First, a search for court decisions in each nation was undertaken on ECOLEX, 
the environmental law database jointly operated by the UN Food and 
Agriculture Organization, the UN Environment Programme, and the 
International Union for Conservation of Nature.8 Second, searches for court 
decisions in each nation were conducted on the relevant legal information 
databases, including the following:

• the World Legal Information Institute
• the Global Legal Information Network
• the Common Legal Information Institute
• Asian Legal Information Institute
• Droit Francophone
• Southern Africa Legal Information Institute.

Boolean commands were used to search for the phrase “right to a healthy 
environment” and each of the words “right,” “healthy,” and “environment.” 
In nations where a different phrase is used in the constitution, the appropri-
ate language was substituted. For example, in the Philippines, the constitution 
refers to the right to a “balanced and healthful ecology.” Third, individual 
searches were conducted on the websites of national courts, generally the 
Supreme Court and the Constitutional Court. Again, these searches looked 
for the phrase “right to a healthy environment” (or its nation-specific equiva-
lent), as well as both the words “right” and “environment.” Where the search 
function was not available in English, Spanish, or French, a search was con-
ducted on the specific number of the constitutional provision (article or 
section) that refers to the right to a healthy environment. 
 These structured and systematic searches were supplemented by an op-
portunistic sampling of the secondary legal literature, where court decisions 
are frequently discussed and analyzed. The purpose of combining these 
multiple searches was to ensure the most comprehensive coverage possible. 
There is no single, comprehensive repository of environmental or constitu-
tional jurisprudence. Each of the databases used in this research has gaps in 
coverage. Higher courts (i.e., supreme or constitutional courts) were the 
primary focus because their decisions carry the greatest weight, but lower-
court decisions are far more numerous. In many nations, not all court deci-
sions are published. Although the more important court decisions are 
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generally published, this practice means that a substantial proportion of 
litigation is not easily accessible to researchers. As well, there may be difficul-
ties arising from the translation of many different languages into English. 
The bottom line is that for some nations, the assessment of litigation in 
Chapters 6 to 10 represents the tip of the iceberg of case law regarding the 
right to a healthy environment. 
 Also included in this study are nations whose high courts have recognized 
a constitutional right to a healthy environment despite the absence of an 
explicit right in the national constitution. These nations are Bangladesh, 
Estonia, Guatemala, India, Israel, Italy, Malaysia, Nigeria, Pakistan, Sri Lanka, 
Tanzania, and Uruguay. The rationale used by these courts is that the right 
to live in a healthy environment is an essential element of the constitutional 
right to life or right to health. The Indian courts, in particular, are globally 
recognized for their constitutional jurisprudence related to the right to live 
in a healthy environment. Court decisions from these twelve nations were 
identified using the same methods outlined above.
 It should also be noted that this survey of court decisions includes cases 
where the plaintiff or applicant asserting a violation of the right to a healthy 
environment was successful or unsuccessful, or where the outcome could not 
easily be categorized (e.g., a court agrees that there has been a violation of 
the right but refuses to grant all or part of the remedy being sought). Where 
data are available regarding the proportion of environmental cases that are 
successful (e.g., Brazil, Colombia, Costa Rica, India, and the Netherlands), 
they are provided.9 As well, this analysis includes cases where the constitu-
tional right to a healthy environment was not the basis of the lawsuit but 
was relied upon by the court in reaching its decision. For example, there are 
numerous cases in which courts rejected legal challenges to environmental 
laws, regulations, and taxes and justified their decisions in whole or in part 
because of the constitutional basis for environmental protection.

Do Environmental Provisions in Constitutions Influence  
Environmental Outcomes? A Preliminary Assessment
For each of the snapshots comparing environmental performance between 
nations with and without constitutional environmental provisions, basic an-
alysis was conducted to determine whether the differences in observed perform-
ance were statistically significant. In each comparison, nations were divided 
into three groups: those without constitutional provisions requiring environ-
mental protection; nations whose constitutions recognize the constitutional 
right to a healthy environment; and nations whose constitutions include both 
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the right to a healthy environment and an explicit government responsibility 
to protect the environment. Because the comparisons used different types of 
data, different statistical tests were applied. 

Ecological Footprint Comparison
A one-way analysis of variance (ANOVA) was calculated on the per capita 
ecological footprints of nations with various constitutional provisions.10 An 
alpha level of 0.05 was used for all statistical tests. There were thirty-four 
nations without constitutional environmental provisions, forty-one nations 
with a government duty to protect the environment, and seventy-five nations 
with both a government duty and an individual right to a healthy environ-
ment. The analysis of variance revealed a significant difference in the means 
of the three groups F (2, 147), p = 0.004. Nations without constitutional 
provisions related to environmental protection have larger ecological foot-
prints (M = 3.58, SD = 2.89) than nations with either constitutional govern-
ment duties to protect the environment (M = 2.24, SD = 1.64) or government 
duties and individual rights to live in a healthy environment (M = 2.42, SD 
= 1.39). Multiple comparisons (calculated using the Tukey HSD Test) indi-
cated that the ecological footprints of nations with no constitutional provi-
sions related to the environment were significantly different from both nations 
with a government duty to protect the environment and nations with a 
government duty and an individual right.11 Comparisons also indicated that 
the ecological footprints of nations with only a government duty to protect 
the environment were not significantly different from the footprints of na-
tions with both a government duty and an individual right.
 Similarly, in each of the five global regions (Africa, Americas, Asia-Pacific, 
Europe, and Middle East/Central Asia), the ecological footprints of nations 
with constitutional environmental provisions were smaller. A one-way 
ANOVA was calculated for each region. An alpha level of 0.05 was used for 
all statistical tests. The results were significant for the Asia-Pacific region F (2, 
20), p = 0.049, Europe F (2, 32), p = 0.026, and the Middle East/Central Asia 
F (2, 18), p = 0.044. The results were not significant for Africa F (2, 44), p = 
0.196 or the Americas F (2, 21), p = 0.172.

OECD Comparison
Because the OECD index uses rankings, it is necessary to use a Kruskal-Wallis 
test for nonparametric data, instead of one-way ANOVA.12 The Kruskal-Wallis 
test is applied under the same conditions as one-way ANOVA, except that 
the dependent variable need not be normally distributed. In applying the 
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Kruskal-Wallis test, the thirty OECD nations were sorted into three separate 
samples based on their constitutional provisions (or lack thereof) related to 
environmental protection. The first group consisted of the nations with no 
environmental protection provisions in their constitutions (n = 10). The 
second group consisted of the nations whose constitutions impose a duty 
upon the government to protect the environment (n = 5). The third group 
included nations whose constitutions include both a government duty and 
an individual right to live in a healthy environment (n = 15). The null hy-
pothesis stipulates that there are no differences in the mean ranks of the three 
groups.
 The results of a Kruskal-Wallis test were significant (H = 11.02, d.f. = 2, 
p = 0.004). The test indicates that there is a statistically significant difference 
between the rankings of OECD nations based on whether their constitutions 
contain provisions requiring environmental protection. Nations whose con-
stitutions include a government obligation to protect the environment and/
or an individual right to live in a healthy environment performed better on 
a suite of twenty-nine environmental indicators.

Conference Board of Canada Comparison
Because the Conference Board appraisal of environmental performance uses 
rankings, it is again necessary to use a Kruskal-Wallis test for nonparametric 
data, instead of one-way ANOVA. In applying the Kruskal-Wallis test, the 
seventeen nations in the Conference Board comparison were sorted into three 
separate samples based on their constitutional provisions (or lack thereof) 
related to environmental protection. The first group consisted of the nations 
with no environmental protection provisions in their constitutions (n = 7). 
The second group consisted of the nations whose constitutions impose a duty 
upon the government to protect the environment (n = 5). The third group 
included nations whose constitutions include both a government duty and 
a individual right to live in a healthy environment (n = 5). The null hypothesis 
stipulates that there are no differences in the mean ranks of the three groups.
 The results of the Kruskal-Wallis test were significant (H = 6.14, d.f. = 2, 
p = 0.046). The test indicates that there is a statistically significant difference 
between the rankings of nations based on whether their constitutions contain 
provisions requiring environmental protection. Nations whose constitutions 
include a government obligation to protect the environment and/or an in-
dividual right to live in a healthy environment performed better on a suite 
of fifteen environmental indicators.
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 14 The twenty-nine former British colonies (including nations that were part of British 
colonies) are Antigua and Barbuda, Australia, Bahamas, Barbados, Botswana, 
Brunei Darussalam, Canada, Cyprus, Dominica, Fiji, Grenada, Ireland, Kiribati, 
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 24 Soveroski (2007); Shelton (2001); Taylor (1998a, 204). 
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Grenada, Jordan, Liberia, Libya, Saint Kitts and Nevis, Saint Lucia, Saint Vincent 
and the Grenadines, and Tuvalu.

 26 The nations that did not include environmental provisions in constitutions revised 
since 1990 are Bahamas, Barbados, Bosnia and Herzegovina, Botswana, Cyprus, 
Djibouti, Dominica, Fiji, Guinea-Bissau, Iceland, Ireland, Israel, Kiribati, Lebanon, 
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Liechtenstein, Malaysia, Marshall Islands, Mauritius, Monaco, Pakistan, Samoa, 
Sierra Leone, Singapore, Solomon Islands, Tonga, Trinidad and Tobago, Tunisia, 
Yemen, and Zimbabwe.

 27 Constitution Review Group, All-Party Oireachtas Committee on the Constitution 
(1996). 

 28 The Citizens Information Board (Government of Ireland) provides the text of the 
Irish constitution on its website: http://www.citizensinformation.ie/categories/
government-in-ireland/irish-constitution-1. 

 29 This is the case in the constitutions of Belgium, Central African Republic, Comoros, 
and Senegal.

 30 Hohfeld (1923).
 31 The new constitution of Bhutan (2008) is available at http://www.constitution.

bt/TsaThrim%20Eng%20(A5).pdf. 
 32 Article 34, Constitution of El Salvador.
 33 Article 19, Constitution of Burundi.
 34 Article II(2), Constitution of Bosnia and Herzegovina. 
 35 The nine nations are Cameroon, Guyana, Malawi, Namibia, Nepal, Philippines, 

South Africa, Sudan, and Uganda.
 36 Government of Kazakhstan, Environmental Code, Law No. 212-Z, 9 January 2007. 
 37 See the Green Salvation website (http://www.greensalvation.org/en/index.

php?page=legal-proceedings), which includes a summary of the organization’s 
lawsuits by year. 

 38 There are some disagreements among geographers as to what continent some 
countries belong to, with Russia being an obvious example. See the World Atlas 
website (http://www.worldatlas.com/cntycont.htm). 

 39 The countries in Africa are Angola, Benin, Burkina Faso, Burundi, Cameroon, Cape 
Verde, Central African Republic, Chad, Comoros, Congo-Brazzaville, Congo 
(Democratic Republic of the), Cote d’Ivoire, Egypt, Ethiopia, Gabon, Guinea, 
Kenya, Malawi, Mali, Mauritania, Morocco, Mozambique, Niger, Rwanda, São 
Tomé and Príncipe, Senegal, Seychelles, South Africa, South Sudan, Sudan, Togo, 
and Uganda.

 40 The countries in Asia are Azerbaijan, East Timor, Indonesia, Iran, Iraq, Kyrgyzstan, 
Maldives, Mongolia, Nepal, Philippines, South Korea, Thailand, Turkey, and 
Turkmenistan.

 41 The countries in Europe are Albania, Andorra, Armenia, Belarus, Belgium, Bulgaria, 
Croatia, Czech Republic, Finland, France, Georgia, Greece, Hungary, Latvia, 
Macedonia, Moldova, Montenegro, Netherlands, Norway, Poland, Portugal, 
Romania, Russia, Serbia, Slovakia, Slovenia, Spain, and Ukraine.

 42 The countries in Latin America are Argentina, Bolivia, Brazil, Chile, Colombia, 
Costa Rica, Ecuador, El Salvador, Guyana, Honduras, Mexico, Nicaragua, Panama, 
Paraguay, Peru, and Venezuela.

 43 The Caribbean countries are the Dominican Republic and Jamaica.
 44 The total number of descriptive words and phrases used adds up to more than 

ninety-two because many constitutions use more than one word or phrase to 
describe the right to an environment.
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 45 The forty-one nations with generic limits are Albania, Angola, Armenia, Belarus, 
Bulgaria, Burundi, Cape Verde, Chile, Croatia, Czech Republic, Dominican Re-
public, East Timor, Greece, Guinea, Honduras, Hungary, Indonesia, Iraq, Jamaica, 
Kenya, Kyrgyzstan, Malawi, Maldives, Moldova, Montenegro, Mozambique, 
Poland, Portugal, Romania, Russia, Rwanda, São Tomé and Príncipe, Serbia, 
Slovakia, Slovenia, South Africa, South Korea, Thailand, Togo, Turkey, and 
Uganda.

 46 The forty-six nations are Albania, Andorra, Angola, Armenia, Azerbaijan, Belarus, 
Cape Verde, Chad, Colombia, Congo (Democratic Republic of the), Croatia, 
Dominican Republic, East Timor, Ethiopia, Finland, Georgia, Honduras, Hungary, 
Jamaica, Kenya, Macedonia, Maldives, Mexico, Mongolia, Montenegro, Mozam-
bique, Nepal, Nicaragua, Panama, Peru, Poland, Portugal, Romania, Russia, São 
Tomé and Príncipe, Senegal, Seychelles, Slovenia, South Africa, Spain, Sudan, 
Turkey, Turkmenistan, Uganda, Ukraine, and Venezuela.

 47 The four nations are Costa Rica, Latvia, Netherlands, and Spain.
 48 The six nations are Central African Republic, Gabon, Malawi, Maldives, South 

Africa, and Turkey. 
 49 Articles 9(d) and 23, Constitution of the Maldives. 
 50 US Department of State (2009); Grote (2008b). 
 51 The twenty-three nations are Argentina, Benin, Bolivia, Brazil, Burkina Faso, Cam-

eroon, Comoros, Congo (Democratic Republic of the), Costa Rica, Cote d’Ivoire, 
Ecuador, El Salvador, France, Guyana, Iran, Latvia, Mali, Mauritania, Netherlands, 
Niger, Norway, Paraguay, and Philippines.

 52 The fifty-four countries that include the right to a healthy environment with other 
fundamental human rights are Angola, Armenia, Azerbaijan, Belarus, Belgium, 
Benin, Bolivia, Bulgaria, Burundi, Chad, Chile, Congo-Brazzaville, Cote d’Ivoire, 
Dominican Republic, Ecuador, Finland, Gabon, Georgia, Greece, Guinea, Guyana, 
Honduras, Indonesia, Jamaica, Kenya, Kyrgyzstan, Latvia, Maldives, Mali, Mexico, 
Moldova, Mongolia, Montenegro, Morocco, Mozambique, Nepal, Netherlands, 
Niger, Pan ama, Paraguay, Peru, Romania, Russia, Rwanda, Senegal, Serbia, 
Seychelles, Slovakia, South Africa, South Korea, Thailand, Togo, Turkmenistan, 
Uganda, Ukraine, and Venezuela.

 53 The seventeen countries that group the right to a healthy environment with eco-
nomic, social, and cultural rights are Albania, Andorra, Burkina Faso, Cape Verde, 
Costa Rica, Croatia, Czech Republic, East Timor, El Salvador, Ethiopia, Iraq, 
Macedonia, Nicaragua, Poland, Portugal, São Tomé and Príncipe, and Turkey.

 54 The eleven nations are Brazil, Central African Republic, Hungary, Iran, Malawi, 
Norway, Philippines, Slovenia, South Sudan, Spain, and Sudan. 

 55 Shemshuchenko (1995). 
 56 Articles 191-94, Constitution of El Salvador. 
 57 Article 91, Constitution of Namibia.
 58 The six nations are Algeria, Estonia, Laos, Papua New Guinea, Syrian Arab Republic, 

and Vanuatu.
 59 Monahan (2006, 3). 
 60 Article 220, Constitution of Gambia.
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 61 The constitution of Andorra can be found at http://www.andorramania.com/

constit_gb.htm.
 62 The sixteen countries are Armenia, Article 31; Belarus, 44(6); Chile, 24; Croatia, 

50; Czech Republic, 11(3) of the Charter; Kenya, 40(1); Mexico, 27; Moldova, 
46(5); Romania, 44(7); Russia, 36(2); Slovakia, 20(3); Slovenia, 67; Thailand, 
42; Ukraine, 41; Uzbekistan, 54; and Serbia, 83 and 88.

 63 Article 44(7), Constitution of Romania.
 64 Article 15(3)(a), Jamaica, Charter of Fundamental Rights and Freedoms.
 65 Antigua and Barbuda – Article 9(4), Bahamas – 27(2), Barbados – 16(2), Botswana 

– 8(5), Dominica – 6(6), Grenada – 6(6), Kiribati – 8, Mauritius – 8, Saint Kitts 
and Nevis – 8, Saint Lucia – 6, Saint Vincent and the Grenadines – 6, Samoa – 14, 
Sierra Leone – 21, Solomon Islands – 8, and Tuvalu – 20. However, these nations 
are not included in this study because the constitutional provisions do not require 
government action to protect the environment but merely authorize such action. 

 66 Article 225(1)(V), Constitution of Brazil.
 67 Article 41(3), Constitution of Argentina. 
 68 Article 66(2)(h), Constitution of Portugal. 
 69 Article XIII, Section 2, Constitution of Micronesia.
 70 Brewer-Carias (2009).
 71 Grote (2008c).
 72 Constitution of Ecuador, Article 71, Constitution of Bolivia, Article 33. 
 73 Constitution of Ecuador, Articles 395(4), 397(1), 401, and 415. 
 74 The nations that include constitutional references to the rights, health, or well-

being of future generations are Albania, Andorra, Argentina, Armenia, Bhutan, 
Bolivia, Brazil, Burundi, Cuba, Czech Republic, Dominican Republic, East Timor, 
Ecuador, Eritrea, France, Gambia, Georgia, Germany, Ghana, Guyana, Iran, Jamaica, 
Kenya, Lesotho, Luxembourg, Madagascar, Malawi, Maldives, Moldova, Morocco, 
Namibia, Norway, Papua New Guinea, Poland, Portugal, Qatar, Russia, Seychelles, 
South Africa, South Sudan, Swaziland, Sweden, Switzerland, Tajikistan, Uganda, 
Uzbekistan, Vanuatu, Venezuela, and Zambia.

 75 The exceptions, which include generic references to the interests of future genera-
tions or “posterity,” include Moldova, Russia, Seychelles, Tajikistan, and Uzbekistan.

 76 Article 225, Constitution of Brazil.
 77 Article 5(4), Constitution of Bhutan; Article 66(2)(d), Constitution of Portugal.
 78 Article 27, Constitution of South Africa.
 79 The seventeen other nations with provisions addressing clean water are Bolivia, 

Article 16(I); Colombia, 366; Congo (Democratic Republic of the), 48; Dominican 
Republic, 15 and 16; Ecuador, 12; Ethiopia, 90(1); Gambia, 216(4); Kenya,  
43(1)(d); Maldives, 23; Morocco, 31; Panama, 110 and 118; Swaziland, 215; 
Switzerland, 76; Uganda, XIV(b) and XXI; Uruguay, 47; Venezuela, 127 and 304; 
and Zambia, 112(d).

 80 Intergovernmental Working Group for the Elaboration of a Set of Voluntary 
Guidelines to Support the Progressive Realization of the Right to Adequate Food 
in the Context of National Food Security (2004, 73). 

 81 Bullard (2005); Hofrichter (2002). 
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 82 Takahashi (2002).
 83 Countries with constitutions that appear to have an enforceable right to a healthy 

environment include Albania, Angola, Argentina, Azerbaijan, Belarus, Bolivia, 
Brazil, Bulgaria, Burkina Faso, Burundi, Cape Verde, Central African Republic, 
Chad, Chile, Colombia, Comoros, Congo-Brazzaville, Congo (Democratic 
Republic of the), Costa Rica, Cote d’Ivoire, Croatia, Dominican Republic, East 
Timor, Ecuador, El Salvador, Ethiopia, Finland, Gabon, Georgia, Greece, Guyana, 
Hon duras, Iran, Iraq, Jamaica, Kenya, Kyrgyzstan, Latvia, Macedonia, Maldives, 
Mexico, Moldova, Mongolia, Montenegro, Morocco, Mozambique, Nepal, Nicar-
agua, Niger, Panama, Paraguay, Peru, Philippines, Portugal, Romania, Russia, São 
Tomé and Príncipe, Serbia, Seychelles, Slovenia, South Africa, Thailand, Turkey, 
Turkmenistan, Uganda, Ukraine, and Venezuela. 

 84 The twelve nations that restrict the right to a healthy environment (and the relevant 
section of the constitution) are Andorra, Article 39; Armenia, 117; Belgium, 23, 
134; Czech Republic, 41; Egypt, 59; France, 34; Poland, 81; Senegal, 8; Slovakia, 
51; South Korea, 35(2); South Sudan, 44; Spain, 53(3); and Sudan, 22.

 85 Grote (2008a, 14).
 86 The nations with constitutional environmental rights but no provisions related 

to enforceability are Benin, Cameroon, Guinea, Indonesia, Mali, Mauritania, 
Norway, Rwanda, and Togo. Five of these nations are former French colonies with 
very similar constitutions (Benin, Cameroon, Guinea, Mali, and Togo).

 87 Constitution of the Netherlands, Articles 17 and 120.
 88 Constitution of Austria, Articles 19(4) and 24(h)(8). Plesser and Luiki (1996, 10).
 89 National constitutions in which the government’s duty to protect the environment 

appears to be enforceable include those of Afghanistan, Angola, Argentina, 
Azerbaijan, Bahrain, Belarus, Bolivia, Brazil, Bulgaria, Burkina Faso, Burundi, 
Cambodia, Cape Verde, Chad, Chile, Colombia, Comoros, Congo-Brazzaville, 
Congo (Democratic Republic of the), Costa Rica, Cote d’Ivoire, Croatia, Dominican 
Republic, East Timor, Ecuador, Egypt, El Salvador, Eritrea, Finland, Georgia, Greece, 
Guatemala, Guyana, Haiti, Honduras, Hungary, Iran, Iraq, Italy, Jamaica, 
Kazakhstan, Kenya, Kuwait, Kyrgyzstan, Latvia, Lithuania, Macedonia, Madagascar, 
Mexico, Moldova, Mongolia, Montenegro, Mozambique, Myanmar, Netherlands, 
Nicaragua, Niger, Oman, Panama, Paraguay, Peru, Philippines, Portugal, Qatar, 
Romania, Russia, San Marino, São Tomé and Príncipe, Saudi Arabia, Serbia, 
Seychelles, Slovenia, Somalia, Suriname, Sweden, Switzerland, Tajikistan, Turk-
menistan, Ukraine, Uzbekistan, Venezuela, and Yemen. 

 90 The nations with constitutional environmental responsibilities for government 
but no explicit provisions related to enforceability include Austria, Belize, Benin, 
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Niger
 Framework Law on Environmental Management, Law 98-56 (1998). 

Rwanda
 Organic Law No. 04/2005 Laying Down Rules to Protect, Preserve and Promote the 

Environment in Rwanda. 

boyd_final.indd   398 18/10/2011   9:19:24 PM



399

......References

São Tomé and Príncipe
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Andorra
* Constitutional Court, http://www.tribunalconstitucional.ad 
 Association for the Protection of Animals, Plants and the Environment, Causa 96-6-RE. No. 

102-1996. Recurs d’empara. 7 September 1996. Constitutional Court.
 Causa 2003-1-CC, No. 43-2003. 13 March 2003. Constitutional Court.
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